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Changing Paradigm of Sovereignty in
International Law: An Analysis

Dr. Gurpreet Singh

Sovereignty is a key element of a state. The dtivere essential elements of a state are
fixed territory, government and populatibAccording to the Montevideo Convention, a
state must have capacity to enter into relatiorth Wie other statésThis capacity is
known as ‘sovereignty’ in common parlance. The idi@ry means of sovereign is
‘without limit; highest'. It is an attribute of aate which is ‘fully independent and with
complete freedom to govern itselfAustin defines sovereignty as,

“If a determinate human superior, not in the hatiitobedience to alike superior, receives habitlsdience
from the bulk of a given society, that determinsi@erior is sovereign in that society, and the stygi
(including determinate superior) is a society folit and independence” In Max Huber's wording,
“Sovereignty in the relation between states sigaifiedependence. Independence in regard to a podfon
the globe is the right to exercise therein to tixelesion of any other state, the functions of aestd
According to Hans J. Morgenthdi&overeignty points to a political fact. The fastthe existence of a person
or group of persons who within the limits of a gitenitory, are more powerful than any competing pers
or group of persons and whose power, institutioraligs it must be in order to last, manifests itaslthe
supreme authority to enact and enforce legal ruighin that territory.”

The Permanent Court of International Justice defsmvereignty in Wimbledon case as
sovereignty means that the stétesubject to no other state and has full and esole
powers within its jurisdiction without prejudice the limits set by applicable law.”
Sovereignty in this sense is a legal term, not yingl either fullde factoautonomy or
effectiveness. It confers thieght to act independently and with full domestic auttyori
not necessarily the ability to do Sélohammed Ayoob defines sovereignty as ‘authority’
since both internal control and external autononaxvand wane in the real world of
politics. Such a definition accepts that soversidras internal and external dimensiéns.

Assistant Professor, Faculty of Law, University of bDglDelhi.

Montevideo Convention on the Rights and dutieStates: Art.1 defines the characteristics of testdhe State as a
person of international law should possess theofalg qualifications:( a) a permanent populatiqiv) a defined
territory; (c) government; and (d) capacity to eniteo relations with the other States.”

Ibid.

Jonathan Crowther, Oxford Advanced Learnerdibiary (3" ed. 1996).

S.K. Kapoor, International Law and Human Rigtd (13" ed. 2005).

Max Huber, Island of Palmas ArbitraticBee Als@JIL, VOL. 22, 875 (1928).

SeePermanent Court Of International Justice, SeriegN®@.1 (1923).

Mohammed AyoobHumanitarian Intervention and State SovereigdfyNo. 1, The International Journal Of Human
Rights 81-102 (Spring, 2002).
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Page?2 Dr. Gurpreet Singh
However, the above given definitions can be quesetioin the context of the modern
state. Since the Westphalian sovereignty is no raoceptable as international law puts
many restrictions on the absolute sovereignty sthe, therefore, it is necessary to define
the concept of sovereignty in modern coniebhe principle of sovereignty is not a rule
of public international law which could be directhpplied to factual situations. It is
rather a ‘principle’ from which certain legal rulescustomary international law, such as
state immunity or the prohibition of interventiohave evolved in the context of
competing principle¥’ In the modern notion, sovereignty is associateth wblitical
authority™*

Divisions of Sovereignty in the Present Global Wod

Whether, sovereignty is indivisible is a very peetit question which can be raised in the
context of the present globalised world in whicimpdexities of inter-dependent world
and compulsions of politics dominate and meansoofimunication and transportation
have made the world as a global village. In suémaro, whether a state can claim that it
has absolute sovereignty and can do whateveres.lik

The basically sovereignty has three dimensionshtiiders of sovereignty, the absolute
or non-absolute nature of sovereignty, and thetiogiship between the internal and
external dimensions of sovereignty. As suggestedersk authorities have held
sovereignty kings, dictators, peoples ruling thtougpnstitutions, and the like. The
character of the holder of supreme authority withinerritory is probably the most
important dimension of sovereignty.

However, some scholars argue that sovereignty tsm ke absolute or non-absolute.
How is it possible that sovereignty might be nosedbte if it is also supreme? After all,
scholars like Alan James argue that sovereigntyocéy be either present or absent, and
cannot exist partially® But here, absoluteness refers not to the extemtharacter of
sovereignty, which must always be supreme, butraththe scope of matters over which
a holder of authority is sovereign. Bodin and Habbgavisioned sovereignty as absolute,
extending to all matters within the territory, unddionally. It is possible for an authority
to be sovereign over some matters within a tegritout not all.

A final pair of adjectives that define sovereigigyinternal” and “external.” In this case,
the words do not describe exclusive sorts of sogetg but different aspects of

Seelt was at the Peace of Westphalia in 1648 that [iiamnsolidated its long transition from the Midéiges to a
world of sovereign states. The Westphalian sovetgiig based on a series of peace treaties sigetecbbn May and
October 1648 in Osnabriick and Munster which ended hirty Years’ War (1618-1648) in the Holy Ront&mpire,
and the Eighty Years’ War (1568-1648) between Spaihthe Dutch Republic, with Spain formally reciagrg the
independence of the Dutch Republic. It is also kmew the ‘Peace of Westphalia’
1‘1’ Bruno Simma, The Charter Of The United Nation<C@mmentary 80 (1994).

Ibid.
2 Ipid.
13 A. JamesThe Practice Of Sovereign Statehood In Contempolragrnational Society7(3) Political Studied57—
473 (1999).
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sovereignty that are coexistent and omnipresenters@n authority is exercised within
borders, but also, by definition, with respect tdsiders, who may not interfere with the
sovereign’s governance. The state has been thehdidger of external sovereignty since
the Peace of Westphalia in 1648, after which ieterice in other states’ governing
prerogatives became illegitimate. The concept eksgignty in international law most
often connotes external sovereignty. Montevideow&ation also provides in Article 8,
“No State has the right to intervene in the intdramexternal affairs of another™*

Alan James similarly conceives of external sovergigs constitutional independence a
state’s freedom from outside influence upon itsidgsrerogatives® Significantly,
external sovereignty depends on recognition byidets. To states, this recognition is
what a no-trespassing law is to private propersgtaof mutual understandings that give
property, or the state, immunity from outside ifégegnce. It is also external sovereignty
that establishes the basic condition of internatioelations anarchy, meaning the lack of
a higher authority that makes claims on lower atitiies. An assemblage of states, both
internally and externally sovereign, makes up darirational system, where sovereign
entities ally, trade, makes war and pejéce.

Sovereignty and International Law

Is the state sovereignty consistent with intermatiolaw? In Hobbes’s view, states
confront one another in the posture of gladiatdiecking a common superior; they could
not be subject to any law. Austin regarded intéonal law as a kind of positive
morality: without sovereign, it could not be “lawoperly so called®’ Attempts have
been made to get around this difficulty by what @egellinek termed “auto limitation”:
international law is binding because the soverstgtes have imposed it on themseffes.

Article 2(1) of the United Nations Charter providésat the organisation is based on the
sovereign equality of all membels.lt makes the provision for the introductory
framework for the basic principles of the Chartard is thus of paramount significance.
This must surely mean that states are sovereigmlike colonies or trust territories, they
are not liable to have any binding obligations lajsbn them by other states without their
consent. However, such an interpretation of Arti2(@) only suggests that the UN
Charter itself does not change the traditionalswieinternational law which hold that the
principle of sovereignty determines relations bemvélember States. In addition, UN
actions regulating legal relations between Meml&tases on the basis of the Charter are

14
15

Montevideosupranote 2.

Jamesupranote 13.

% Ipid.

¥ John Austin, The Province Of Jurisprudence DeireechVII (1832).

8 David Armstrong, Theo Farrell, et.al., Interna@bLaw and International relations 814gd. 12).

19 Article 2 of the UN ChartefThe Organization and its Members, in pursuit ef Burposes stated in Article 1, shall act
in accordance with the following Principles.

(1) The Organization is based on the principle of theeseign equality of all its Members.
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to be conducted in accordance with the principlsafereign equality. The UN organs
must also treat equally and must not infringe theirereignty?°

If international law is really a legal system, hawe it cannot mean that a state has
obligations only if, and for as long as, it choodes then there is no law. The notions of
unlimited competence or overriding authority asated with “sovereign” in a state’s
internal relations are out of place here. A sowgrestate in international law must
therefore be a particular kind of legal personaliife corporations in municipal law,
with characteristic powers, rights, immunities, afdigations, including those implied in
the principle of equality---namely, freedom frontarference in its domestic jurisdiction,
and, in the absence of an international legislaiomeunity from new obligations except
by consent. Nevertheless, states are considerettiiputhe established law and custom
of nations, and the obligations of new state daenftheir inception and do not wait upon
any consent of deliberate act of acceptdhce.

Finally, the alleged equality of sovereign statesnot, of course, equality in power.
Sovereignty in law is consistent with a large measaf actual control over state from
outside, though a minimum of independence mightabegualifying condition for
sovereign status. Even the most powerful state,elew cannot ignore altogether the
need to placate its friends and to avoid provokiegoes to the point of inconvenient
obstruction. Freedom to act is relative in inteioval as in internal affairs.

Every sovereign state can exercise the functionstate, to the exclusion of all other
states. In other words, it exercises complete siyety within its territories. Since
territories of a state are circumscribed by its foaries, it has been rightly said,
“Boundaries are one of the most significant marédgen of state territorial

sovereignty’?®

In considering the principle of external soverejgulistinction must be made between its
political and legal aspects. From a legal perspecstates are still considered sovereign
the exercise of their ostensibly exclusive sovergigwers is in fact dependent upon the
will of a foreign state (as is the case with satelbtates). Nor is sovereignty lost through
states imposing duties upon themselves thoughdsedtoss or more accurately partial
loss of sovereignty can only occur if certain seigm powers are transferred to other
states (as e.g. in case of a protectorate) orgraeational organisations (such as the EC).
Even then, for all other purposes, states remaireregyn, so that the principle of
sovereignty still applies to them. Even such sidmsnally known as ‘semi-sovereign’,
remain sovereign to the extent that the rules tériational law derived from the
principle of sovereignty remain applicable to thevith the exception of those legal rules

Brunosupranote 10, 78.

2L paul Edwards, The Encyclopedia of Philosophy VpE04-505 (1967).
2 |bid.

3 bid.
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relating to the relinquished sovereign powers (qumhers over foreign affairdf. Today,
many European Union (EU) member states exhibitatiseluteness.

From a political perspective, the principle of smignty was, in the age of the
international law of co-existence, the ultimate efgn policy goal, and thus was
intimately linked with the politics of power. A gaularly dangerous development with
regard to the effectiveness of international lave wee attempt by states to increase their
power through the completely rational planned saiiion of all means at of Machiavelli's
new concept ofaison d’etatwhich was closely allied to the principle of sovgray.
These theories were echoed in the American doctoihénational interest’ which
predicates national interests too one-sidedly upower, reducing foreign policy to
power politics®

Limits on Sovereignty

The principle of external sovereignty determines tiverall structure and virtually the
entire substance of the international law of c#xice. This structure of the
international legal order is expressed in the ‘states model’, which is derived from the
principle of sovereignty. In first instance, theingiple of sovereignty provides a
justification for comprehensive powers of the state their ‘general freedom of action’.
As to whether states are limitedb initio to three areas of sovereign power (territorial,
organisational, and personal sovereignty) or ratber the basis of the principle of
internal sovereignty, exercise complete soveremugs until they encounter the barriers
created by subjective rights of other states, sputed in the literature. Equally
controversial is the problem of whether this soigry or these powers represent rights
inherent in states or are derived from internafideaa. However, it is certainly clear that
the states’ freedom of action is constrained bysthigective rights of other states which
arise from their sovereignty.

In international law, though, all states are soiggreand equal, yet, in the concept of
absolute sovereignty is a thing of the past in ¢jhidal world. Modern international law
imposes many restrictions on the state sovereigntyas in 1948 that the vast majority
of states signed the ‘Universal Declaration of HarRaghts’, committing themselves to
respect over 30 separate rights for individualsitAgas not a legally binding declaration
and contained no enforcement provisions, the detter left states’ sovereignty intact,
but it was a first step towards tethering them riterinational, universal obligations
regarding their internal affaif.Over decades, these human rights would come tiy enj
ever stronger legal status. One of the most robustan rights conventions, one that
indeed curtails sovereignty, even if mildly, thrbuids arbitration mechanisms, is the
European Convention for the Protection of HumanhRigand Fundamental Freedoms,

24 Bruno sipranote 10, 84.

% W. Friedman, Changing Structure of Internatidread 88-89 (1964).
% Brunosupranote 10, 81.
2 The Universal Declaration of Human Righesailable at:http://www.un.org/en/ (Last visited on August 8138).
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formed in 195G° Roughly contemporaneous, signed on December 98,184s the
Genocide Convention, committing signing statesefioain from and punish genocidfe.
Then, in the mid-1960’s, two covenants — the Coméwa Civil and Political Rights and
the Covenant on Economic, Social and Cultural Right legally bound most of the
world’s states to respecting the human rights efrtpeople®® Again, the signatories’
constitutional authority remained largely intaghce they would not allow any of these
commitments to infringe upon their sovereignty. Sduent human rights covenants,
also signed by the vast majority of the world’stesta contained similar reservations.
However, Morgenthau does not accept this contenti@nargues that sovereignty is not
freedom from legal restraint. The quantity of leghligations by which the nation limits
its freedom of action does not, as such, affecsdtgereignty. A nation can take upon
itself any quantity of legal restraints and sti#imrain sovereign, provided those legal
restraints do not affect its quality as the supréamgyiving and law enforcing authority.

Only a practice of human rights backed up by nmijitanforcement or robust judicial
procedures would circumscribe sovereignty in acseriway. Progress in this direction
began to occur after the Cold War through a hist@vision of the Peace of Westphalia,
one that curtails a norm strongly advanced byréaties — non-intervention. In a series
of several episodes beginning in 1990, the Unitetidds or another international
organization has endorsed a political action, ugualolving military force that the
broad consensus of states would have previousbrded as illegitimate interference in
internal affairs’

The episodes have involved the approval of militapgrations to remedy an injustice
within the boundaries of a state or the outside inidtnation of domestic matters like
police operations. Unlike peacekeeping operatiaming the Cold War, the operations
have usually lacked the consent of the governmiethtectarget state. They have occurred
in Irag, the former Yugoslavia, Bosnia, Kosovo, @iy Rwanda, Haiti, Cambodia,
Liberia, and elsewhere. Although the legitimacy avisdom of individual interventions
is often contested among states — the US bombingagf in December 1999 and
NATO'’s intervention in Kosovo, for instance, failed elicit the UN Security Council
endorsement, as did the US invasion of Iraq in 2808he broad practice of intervention
is likely to continue to enjoy broad endorsementhini the UN Security Council and
other international organizations.

2 Convention for the Protection of Human Rights &uhdamental Freedomayailable at:http:/ conventions.coe.int/

(Last visited on August 3, 2018).

Convention on the Prevention and Punishment @fGhime of Genocide, 1948yailable at:http://www.oas.org/dil/
(Last visited on August 3, 2018).

The Covenant on Civil and Political Rights and ovenant on Economic, Social and Cultural Righigjlable at:
http://www.ohchr.org/ (Last visited on August 3,13).

Hans J. Morgenthau, politics among nations: theggle for power and peace 333" . 2007).

SeeThe year of 1990 is marked as end of the Cold VWWhereafter, many interventions were taken placeamy
countries such as Iraq, the former Yugoslavia, Bgdfosovo, Somalia, Rwanda, Haiti, Cambodia, aifetia.
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An explicit call to revise the concept of soverdjgso as to allow for internationally
sanctioned intervention arose with “The Respongibib Protect”, a document written
and produced in 2001 by the International Commissom Intervention and State
Sovereignty, a commission that the Government afa@a convened at the behest of UN
Secretary General Kofi AnndnThe document proposes a strong revision of thesidal
conception by which sovereignty involves a “resploiliy to protect” (also known as
R2P) on the part of a state towards its own ciszenresponsibility that outsiders may
assume when a state perpetrates massive injust@@nnot protect its own citizens. The
R2P has garnered wide international attention @nees as a manifesto for a concept of
sovereignty that is non-absolute and conditionahuputside obligation¥.

The other way in which sovereignty is being circarised is through European
integration. European integration began in 1950emwhix states formed the European
Coal and Steel Community in the ‘Treaty of PariBhe community established joint
international authority over the coal and steelsides of these six countries, entailing
executive control through a permanent bureaucracy a decision-making Council of
Ministers composed of foreign ministers of eaclestéhis same model was expanded to
a general economic zone in the Treaty of Rome Bi71% was enhanced by a judicial
body, the European Court of Justice, and a legigatthe European Parliament, a
directly elected Europe-wide body. The European rCai Justice has ruled that
European Union law is supreme over national lawd, @an have direct effect. Advisory
Opinions of the European Court of Justice are neligienforced by national courts.

Over time, European integration has widened, asntéution now consists of twenty-
eight members, and deepened, as it did in the Medstricht Treaty, which expanded
the institution's powers and reconfigured it as tharopean Union. Far from a
replacement for states, the European Union rathepl$” important aspects of their
sovereignty into a “supranational” institution inhiwh their freedom of action is
constrained® They are no longer absolutely sovereign. Todayofean integration
proceeds apace. On December 1, 2009, the Treadiglwén came into full force, pooling
sovereignty further by strengthening the Council Ministers and the European
Parliament, creating a High Representative of thimtfor Foreign Affairs and Security
Policy to represent a unified European Union posjtand making the European Union’s
Charter of Fundamental Human Rights legally binding

Partial restrictions on external sovereignty, witiore ambiguous implications for the
Westphalian sovereignty, are found in the Worldd€éradrganization, whose dispute

% Responsibility to Protect, Report of InternatibBammission on Interventiorvailable at: http://www.un.org/ (Las

visited on August 5, 2018).
% bid.
% Robert O. Keohandolitical Authority after Intervention: Gradatioria Sovereigntyin Humanitarian Intervention:
Ethical, Legal, And Political Dilemma284 (J.L. Holzgrefe & Robert O. Keohane ed. 2003).
R. O. Keohane, and S. Hoffmarinstitutional Change in Europe in the 198@s,The New European Community:
Decision Making And Institutional Change (R. O. lKeoe & S. Hoffmann ed. 1991).
The Treaty of Lisboravailable at:http://eur-lex.europa.eu/ (Last visited on Audhis?018).

36
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settlement provisions provide for binding settleteh disputes, without a state veto.
Hence a panel, supported by the Appellate Bodyhef WTO, can legally interpret
international law in a way that expands the obiayet of members, without receiving
their assent. However, unlike the rulings of thedpean Court of Justice, WTO rulings
are not, in general, enforced by national courtee WTO, therefore, cannot require a
state to change its rules, but rather can onlyauizih states whose trading interests have
been damaged by such a state’s actions to retdliate

This circumscription of the sovereign state, thtougnternational norms and

supranational institutions, finds a parallel in ®onporary philosophers who attack the
notion of absolute sovereignty. Their thought ig eatirely new, for even in early

modern times, philosophers like Hugo Grotius, Alb@rGentili, and Francisco Suarez,
though they accepted the state as a legitimateutish, thought that its authority ought

to be limited, not absolute. The cruel prince, fostance, could be subject to a
disciplining action from neighbouring princes tligtmuch like contemporary notions of
humanitarian interventioff.

Morgenthau argues that division of the sovereigatyong different organs of
government is a device created for the limitatiod eontrol of personal power in spite of
that, democratic constitutions, especially thosaeswsting of a system of checks and
balance, have purposely obscured the problem adremnty and glossed over the need
for a definite location of the sovereign power. iDgrthe normal times, sovereignty
remains dormant, yet in times of crisis and wat th@mately responsibility asserts itself
and real sovereign comes in the picture. Morgenfoaher argues;in federal states,
monarchical or democratic, ideological satisfactiomst be given to the individual States
that, once having been sovereign, are so no longsgrare loath to admit it. To that end
political practice develops a whole system of atutginal flatteries which bestows upon
the officials and symbols of the individual statee honours due the officials and
symbols of the sovereign states, and which makesoligoncepts and constitutional
devices that have meaning only with reference versign states

Morgenthau takes this analogy in international &awd holds that in international law, a
similar need for building an ideological bridge ween political realities and political
preferences have felt and the doctrine of dividmeereignty has gained wide acceptance
in the field of international law. On the one hatite nation state is to a higher degree
than ever before the predominant source of indalidumoral and legal valuations and
the ultimate point of reference for his secularaltgs. Consequently, its power among
the other nations and the preservation of its sigety are the individual's foremost
political concerns in international affairs. On tbther hand, it is that very power and
sovereignty, clashing under the conditions of tteelenn civilization with the power and

38
39
40

John & H. J. Ackson, the world trade organizatimmstitution and jurispruden¢£998).
Sovereigntyavailable at:http://plato.stanford.edu/ (Last visited on AugRsp018).
Morgenthawsupranote 31, 344.
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sovereignty of other nations, which imperils théstence of that civilization and, with it,
of that nation states themselves. In order to shemselves from self-destructive war,
states are willing to give up a slice of sovereydiarr the sake of peace, yet, at the same
time, they are anxious to preserve their sovergitint

Perhaps, the two most prominent attacks on sovgefgom political philosophers since
the World War Il come from Bertrand de Jouvenel aladques Maritain. In his
prominent work of 1957 Sovereignty: An Inquiry into the Political Good'Jouvenel
acknowledges that sovereignty is an importantbattel of the modern political authority,
needed to quell disputes within the state and tstemucooperation in defence against
outsiders. But, he roundly decries the modern gqunoé sovereignty, which creates a
power who is above the rules, a power whose deased$o be considered legitimate
simply because they emanate from his will.

To Jouvenel, sovereignty reached its peak in Hgbimesvhose“horrific conception
everything comes back to means of constraint, wénzble the sovereign to issue rights
and dictate laws in any way he pleases. But thessnmof constraint are themselves but
a fraction of the social forces concentrated in ttamd of the sovereigr® Despite their
differences over the locus and form of sovereigsiybsequent thinkers like Locke,
Pufendorf, and Rousseatwere to feel the Ilure of this mechanically perfect
construction”*® This was “the hour of sovereignty in itself writes Jouvenel, the
existence of whickhardly anyone would thenceforward have the hardiido deny”.
As his description of Hobbes intimates, Jouvenetwe early modern absolute
sovereignty with great alarm.

“It is the idea itself which is dangerousfie writes* But rather than calling for the
concept to be abrogated, he holds that sovereigoit be channelled so that sovereign
authority wills nothing but what is legitimate. Fapm being defined by sovereign,
morality has an independent validity. He placeshioige in the shared moral concepts of
the citizenry, which act as a constraint upon thaiaes of the sovereidh.

Jacques Maritain in his workiMan and the State’'shows little sympathy for sovereignty.
“It is my contention that political philosophy mugét rid of the word, as well as the
concept, of Sovereignty: not because it is an aated concept, or by virtue of a
sociological-juridical theory of “objective law”; ad not only because the concept of
Sovereignty creates insuperable difficulties anebtitical entanglements in the field of
international law; but because, considered in igngine meaning, and in the perspective
of the proper scientific realm to which it belongspolitical philosophy — this concept is
intrinsically wrong and bound to mislead us if veeg on using it — assuming that it has

4 1d., 345.

42 Bertrand De Jouvenel, Sovereignty: An Inquirplithe Political Good 197 (1957).
4 1d. at 198.

4“4 Ibid.

4 |bid.
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been too long and too largely accepted to be peaibilis rejected, and unaware of the
false connotations that are inherent in €.

Bodin’'s and Hobbes’' mistake was in conceiving ofeseignty as authority that the
people permanently transferred and alienated texaernal entity, here the monarch.
Rather than representing the people and being atadde to it, the sovereign became a
transcendent entity, holding the supreme and inalike right to rule over the people,
independently of them, rather than representingptheple, accountable to them. Like
Jouvenel, Maritain rues the exaltation of the seigr's will such that what is just is what
serves his interest. This is idolatry. Any trangiethe authority of the body politic either
to some part of itself or to some outside entitythe-apparatus of the state, a monarch, or
even the people — is illegitimate, for the validitf a government is rooted in its
relationship to the natural law. Sovereignty givies to three dis-functionalities. First, its
external dimension renders inconceivable internatitaw and a world state, to both of
which Maritain is highly sympathetic. Second, theeinal dimension of sovereignty, the
absolute power of the state over the body poligsults in centralism, not pluralism.
Third, the supreme power of the sovereign statigrary to the democratic notion of
accountability*’

As a Catholic philosopher, Maritain’s arguments similar to Christian philosophers of
early modern Europe who criticized absolute sogetgi Witnessing the rise of the
formidable entity of the state, they sought to plamits on its power and authority. They
are the ancestors of those who now demand limitherstate’s authority in the name of
human rights, of the right to quell genocide ansasier and deliver relief from the
outside, of an international criminal court, andaofupranational entity that assumes
power of governance over economic, and now, maynilgary affairs:®

The shift form co-existence of states to co-operatif states can be noted in the modern
international law. The earlier concept of co-existe was based on this notion that the
states would live side by side and would not imtexfin each-other domestic matters. The
role of international law was to protect the fremdof the states. But, new international

law gives more emphasis on the co-operation obtages. Three significant factors have
led to strengthened co-operation and finally toaagfer of state power to supranational
bodies. In first place, new governmental tasks,cvtextend from the maintenance of

public security to all welfare interests, can nader be effectively accomplished by

individual states, but only by the co-operatioralbitates in international community.

Secondly, in a world which has ever closer linksveen its parts, inter-dependencies are
leading to a situation in which basically ‘domesticts of one state are increasingly
effective the legitimate interests of other stafdsrdly, the principle of equality requires

46 Jacques Maritain, Man and The S28e30 (1951).
47 bid.
4 Sovereignty spranote 39.
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a harmonization of the legal status of individumsthe various member states of the
international community. For unlike the internaabtaw of co-existence, the common
interests of the international community are naylEmdirected purely towards protecting
sovereignty, but also towards the welfare intere$their constituent people. Thus, the
powers arising from the principle of sovereigntg ar general no longer seen as being an
end in themselves but rather as a means of achiedmmon goals and intere§ts.
However, co-existence international law has notobex obsolete. Even today,
international law allows the right of self-defenaeder Article 51 of the UN Chartét.

Other factors such as bilateral legal relationshgsating objective law in the common

interests, multilateral treaties, international amigations and institutions, and many
principles attaining the status iois cogensof international law, are also responsible for
this new shift in international law. In additiomtérnational and municipal law are

beginning to permeate one another in several waiates are loosening the purely
dualistic model of the relationship between intéioreal and municipal law through the

introduction of monistic elements, thereby guaramg that international law may to a

large extent be enforced automatically in the ddimesntext.

Differences between Traditional and Modern Conceptsf Sovereignty

The change in the way of understanding sovereigatybe described as a broadening of
the concept of sovereignty up to encompass notthelyights, privileges and immunities
of sovereign States (such as jurisdictional immyniut also their responsibilities to
protect the basic rights of the civilian populatind to regulate political and economic
affairs.

The concept of sovereignty as responsibility “iscreasingly being codified in
international human rights instruments and recaghis state practice. Since 1948, the
adoption of several salient international humahtgginstruments have established legal
benchmarks for state conduct and erected the glebal regime that mandates national
and international protection for and promotionrafividual human rights®

The definition of the notion of sovereignty thaeyhprovided while exercising their
mandate, reflects a gradual change in the way éeiging the principle of sovereignty.
According to the former Secretary General B. B. IGlsavereignty is a contingent rather
than an absolute concept. In his wortds sovereignty has never been inviolable either in
law or in practice. Indeed, sovereignty may be tiahi by customary and treaty
obligations in international relations and law mag violated by the powerful.’*He
further observes;The time of absolute and exclusive sovereigntyyéwer, has passed;

4 BRUNOSsupranote 10, 85.

%0 SeeArticle 51 of the UN Charter gives the limited rigif self-defence to every State.

1 Brunosupranote 10, 85-86.

52 Ramesh Thakur, Global norms and international amitarian law: an Asian perspectiveggvailable at
https://www.icrc.org/ (Last visited on August 5,15).

% SeeB. B. Ghali, An Agenda For Peace (1992).
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its theory was never matched with reality. It i® tlask of leaders of states today to
understand this and to find a balance between #ezls of good internal governance and
the requirements of an ever more interdependeniddf

The following differences between the traditionation of sovereignty and notion of
sovereignty as responsibility can be identified.

(1) The first difference between the two notions cdssis the fact that while the
traditional notion of sovereignty would be focused the right of self-
determination, the notion of sovereignty as resjdity would be focused on
the human rights of individuals.

(2) The second difference consists in the way to cercigiternational society. On
the one side, the traditional notion of sovereigistypased on the principle of
equality among sovereign states. The corollaryhag principle is that all the
states are seen as equal and there are no sitémde the right of oversight the
behaviour of the others. On the other side, thdonobf sovereignty as
responsibility is based on the assumption thatirtkernational community can
exercise the right to oversee the domestic behawbthe other sovereign states
in some specific circumstances, and particularlgmvthese states are manifestly
failing to fulfil their responsibilities towards ¢ir own people.

(3) The traditional concept of sovereignty came intéstexce on account of the
Peace of Westphalia treaty in 1648. The predomipargose of sovereignty was
to limit the recourse to war, consolidate the reabhthe existing hierarchy and
facilitate economic growth. However, in the mod@me, sovereignty is seen as
a responsibility of the state to protect its ciigeHence, predominant purpose of
the modern sovereignty is altogether different thiam traditional sovereignty.
Now, citizens of particular state are centre todtwecept of sovereignty.

(4) In the Westphalian sovereignty, no gradation ineseinty is permitted.
Morgenthau also argues that sovereignty is indilési However, Robert O.
Keohane argues for unbundling of sovereignty arsd distribution among
different components for the purpose of more inhgea institutional
arrangements. In international law, one can think about muléka regional
institutions that could make promises credibleibyting state power. Therefore,
we can desigrgradations of sovereigntyather than treating it as an “all or
nothing” proposition.

Sovereignty after 9/11

The concept of sovereignty has changed much sheeé¢etrorist attacks in the USA on
September 9, 2001. The President Bush’s declarafiowar against terrorism’ in any
part of the world and subsequent invasions of Afiggtan and thereafter, of Iraq by the
US-led coalition has challenged the concept ofalaile sovereignty of the state. Many
scholars believe that sovereignty no longer existhe post 9/11 scenario. The US-led

5 Ibid.
% Keohanesupranote 35.
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interventions in Afghanistan, Irag, and Syria, ardnce-led intervention in Libya and
Saudi Arabia-led intervention in Yemen and Russiaexation of Crimea fairly indicate
that the sanctity of external sovereignty doesexist in the 23 century world since, all
interventions do not only violate the UN Chartart Also age old norm of inviolability of
sovereignty. Further, ‘drone attacks’ in Pakistantlhe United States have extremely
harmed sovereignty of Pakistan. Resultantly, in ghst 9/11 scenario, only powerful
states with US as boss are global sovereigns whefethers’ sovereignty could be
assailed on the pretext of the ‘war against tesrotj ‘axis of evil’ and ‘failed States’.

The Bush’s doctrine contradicted many of the camets of international politics
including sovereignty and international agreemsitise 1945° It set out a policy that
was essentially ‘hegemonic’, that sought ‘ordeotiygh dominance’, that pursued the
‘pre-emptive’ and ‘preventive use of force’, th&lied on a conception of leadership
based on a ‘coalition of the willing’ and that aunt® make the world safe for freedom
and democracy — by globalizing American rules amaceptions of justice. The doctrine
was pursued as the ‘war on terrdr’.

The doctrine of pre-emptive strikes even for thié-defence is against the UN Charter
and international law. There is no place for prgptwe strike and ‘preventive use of
force’ under the Charter. Rather, the UN Chartekenathe provisions for ‘sovereign
equality of all Members’, ‘preservation of territ@r integrity’ and ‘political
independence of any state’. These are core praxipl the United Nations from where
the derogation is not permitted. Hence, the Budbtgrine violates the basic tenets of the
UN Charter and the principle of sovereignty.

Conclusion

In signing the Charter of the United Nations, ftatet only benefit from the privileges of
sovereignty but also accept its responsibilitiebiat¥ver perceptions may have prevailed
when the Westphalian system first gave rise tontbtgon of state sovereignty, today, it
clearly carries with it the obligation of a stateprotect the welfare of its own peoples
and meet its obligations to the wider internatiocammunity. Therefore, the modern
concept of sovereignty accepts many limitations atiffers from the absolute
sovereignty.

The Charter of the United Nations seeks to protdctstates, not because they are
intrinsically good but because they are necessargchieve the dignity, justice, worth

and safety of their citizens. These are the vathes should be at the heart of any
collective security system for the twenty-first tiey, but too often states have failed to

% See alsoBush doctrine refers to ‘pre-emptive strike footaction of inherent right of self-defence, ‘evihch

proliferation of Weapons of Mass Destruction (WMD&Janger of rogue regimes’ and ‘apocalyptic thrpased by
global terrorism particularlgl-Qaidd.
5" David Held,Cosmopolitanism after 9/127 International Politics 52—61 (2010).
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respect and promote them. The collective secusseis a shared responsibility on the
part of all states and international institutiosmsd those who lead them, to do just fAat.
International law is a law among coordinated, nobosdinated entities. States are
subordinated to international law, but not to eettter, that is to say, they are equal.

When, therefore, the Charter of the United Natidaslares thatThe Organization is
based on the principle of the sovereign equalityalbfits Members”, its redundant
language emphasizes the importance it attributdbeqrinciple of sovereignty and its
logical corollary, the principle of equality.Sovereignty is not freedom from regulation
by international law of all those matters which &eglitionally left to the discretion of the
individual states or, as Article 15, paragraph 8hef Covenant of the League of Nations
and Article 2, paragraph 7, of the Charter of th@téd Nations put it, are within the
domestic jurisdiction of the individual Staf@s.

The above discussion also reveals that sovereiggdymany different aspects and none
of these aspects is stable. The content of theomaif “sovereignty” is continuously
changing, especially in recent years. Under intesnal law, the sovereignty of states
must be reduced. International co-operation reguinat all states should be bound by
some minimum requirements of international law withbeing entitled to claim that
their sovereignty allows them to reject basic iméonal regulations. Where national
governments completely fail, the world communitikes over sovereignty of territories
since the national sovereignty has disappearedoisetterritories. The world community
by now has sufficient means to step in with thepladl existing states and has therefore
the obligation to rule those territories where gogernments fail®

However, it has, in fact, become fashionable thdags to dismiss the notion of
sovereignty as an anachronism or to dilute it seaty as to make its operation
ineffectual when it suits major powers or importamérnational constituencies. Both, the
UN Secretary General, Kofi Annan, and his predemes8outros Boutros-Ghali, have
gone on record to declare that state sovereigntptibsolute and exclusive and can be
circumscribed, even overridden, in special circamses. Yet, one must remember that
the respect for state sovereignty has been tersméglabal covenant’ which is the corner
stone of ‘international ordef?

Benedict Kingsbury has rightly pointed ouf;He normative inhibitions associated with
sovereignty moderate existing inequalities of poletween states, and provide a shield
for weak states and weak institutions. These in@asawill become more pronounced if

% Ipid.

% Hans J. Morgenthahe Problem of Sovereignty Reconsider8l, No. 3 Columbia Law Review 341-365 (Apr.,
1948).

€ |d., at 347.

8 Henry Schermers, “Different Aspects of Sovergityiim State, Sovereignty, and International Govewrel85, 192
(Gerard Kreijen ed2002).

2 Mohammed spranote 9, pp. 81-102.
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the universal normative understandings associateith veovereignty are to be
discarded.® The capacity of sovereignty to act as a normakigerier to unwanted
external intervention should not be underratecerimtional society is based on a set of
normative structures, with sovereignty being therfieost among them. If these structures
are undermined, it may lead to either unadulteratedchy or unmitigated hegemony or
a combination of the two anarchy within and hegeynaithout® In other words,
sovereignty has been a source of stability for nmb@n two centuries and it would
remai6rg a fundamental principle of inter-state fel& and for the foundation of the world
order:

& Bendedict KingshunSovereignty and Inequalitin Inequality, Globalization, and World Politi8§ (Andrew Hurrell

and Ngaire Woods eds., 1999).

® Id., at 82-83.

€ See alsoRichard N. Haass, former ambassador and diredtéoticy Planning Staff, U.S. Department of State,
Sovereignty: Existing Rights, Evolving Responstlel, Remarks at the School of Foreign Service tardMortara
Canter for International Studies, Georgetown Ursitgr 3 (Jan. 14, 2003)vailable at:http://www.georgetown.edu/
(Last visited on August 5, 2018).
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Child Care Legislation: With Special
Reference to Street Children

Dr. Hemant Kumar Varurt

Introduction

In our country there are two classes of childrest Bocially developed they are live with
higher standard of living or above minimum standafdiving. And second socially
backward, they are abandoned. They do not getrecehta step in a school. They are left
to fend for themselves on the streets. They s@iffen many forms of violence. They do
not have access to even primary healthcare. Thewajected to cruel and inhumane
treatments every day. They are street childrendent young and beautiful. There are so
many laws for protection of children rights as wasl constitution of India, however the
condition of street children is very alarming ahdyt are deprived of their all rights. They
are need to right to granted benefits under thegowent program and policies.

In the history of human rights, the rights of chéid are the most ratified. The United
Nations Convention on the Rights of the Child (UNDRlefines Child Rights as the
minimum entitlements and freedoms that should lierddd to every citizen below the
age of 18 regardless of race, national origin, wglgender, language, religion, opinions,
origin, wealth, birth status, disability, or oth@raracteristics.

These rights encompass freedom of children and tl rights, family environment,
necessary healthcare and welfare, education, ¢éeignd cultural activities and special
protection measures. The UNCRC outlines the fundémhdiuman rights that should be
afforded to children in four broad classificatioti&t suitably cover all civil, political,
social, economic and cultural rights of every child

children are need to due care and protection gaénnational level and national level so

many steps taken by the authorities. In internatitevel UNO adopted many documents
for right and protection of children. And in natarevel our parliament enacted so many
laws for rights and protection of children as wasl government took so many steps for
betterment of children. So now | am going to dissose international and national

provisions.

! Assistant Professor, Dr. Ambedker Government Law|€gé, Puducherry.
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International Instruments

Declaration of the Rights of the Child 1959

The U.N. Declaration of the Rights of the Child (ORbuilds upon rights that had been
set forth in a League of Nations Declaration of 492he Preamble notes that children
need “special safeguards and care, including apjtepegal protection, before as well
as after birth,” reiterates the 1924 Declaratiguisdge that “mankind owes to the child
the best it has to give,” and specifically callsompvoluntary organizations and local
authorities to strive for the observance of chidseights. One of the key principles in
the DRC is that a child is to enjoy “special pro@c’ as well as “opportunities and
facilities, by law and by other means,” for healtnyd normal physical, mental, moral,
spiritual, and social development “in conditions frttedom and dignity.” The
“paramount consideration” in enacting laws for thigpose is “the best interests of the
child.”

U.N. Convention on the Rights of the Child 1989

The most significant of all international laws fanildren is the UN Convention on the
Rights of the Child, popularly referred to as thRQ This, together with our Indian

Constitution and Laws, determine what rights alldten must have.  Human rights
belong to all people, regardless of their age,uiiclg children. However, because of
their special status - whereby children need eptcdection and guidance from adults -
children also have some special rights of their.olirese are called children’s rights and
they are laid out in the UN Convention on the Righftthe Child (CRC).

Significant features of the UN Convention on thgtRs$ of the Child (CRC) is as follows:

» Applies equally to both girls and boys up to thes aif 18, even if they are
married or already have children of their own.

« The convention is guided by the principles of ‘Bederest of the Child’ and
‘Non-discrimination’ and ‘Respect for views of thkild.’

« It emphasizes the importance of the family andntbed to create an environment
that is conducive to the healthy growth and devalept of children.

- It obligates the state to respect and ensure thiliren get a fair and equitable
deal in society.

- It draws attention to four sets of civil, politicadocial, economic and cultural
rights:

« Survival

« Protection

« Development

- Participation

Right to Survival includes

» Right to life.
« The highest attainable standard of health.
e Nutrition.

« Adequate standard of living.
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« A name and a nationality.

Right to Development includes
» Right to education.
»  Support for early childhood care and development.
« Social security.
- Right to leisure, recreation and cultural actigtie

Right to Protection includes freedom from all formsof
- Exploitation.

« Abuse.
« Inhuman or degrading treatment.
* Neglect.

« Special protection in special circumstances suckitaations of emergency and
armed conflicts, in case of disability etc.

Right to Participation includes
» Respect for the views of the child.
« Freedom of expression.
« Access to appropriate information.
« Freedom of thought, conscience and religion.

National Instruments

Constitutional Provisions for Children

« All people under the age of 18 are entitled todtamdards and rights guaranteed by
the laws that govern our country and the intermatidegal instruments we have
accepted by ratifying them.

« The Constitution of India guarantees all childret&in rights, which have been
specially included for them. These include:

« Right to free and compulsory elementary educatwnafl children in the 6-14 year
age group (Article 21 A).

« Right to be protected from any hazardous employniktite age of 14 years (Article
24).

« Right to be protected from being abused and folmedconomic necessity to enter
occupations unsuited to their age or strength ¢frt39(e)).

« Right to equal opportunities and facilities to depein a healthy manner and in
conditions of freedom and dignity and guaranteedeauation of childhood and youth
against exploitation and against moral and matabahdonment (Article 39 (f)).

Besides these they also have rights as equal ciigeof India, just as any other adult
male or female:

« Right to equality (Article 14).

« Right against discrimination (Article 15).

« Right to personal liberty and due process of lavti¢he 21).



Dr. Hemant Kumar Varun Pagel9

- Right to being protected from being trafficked diodced into bonded labour
(Article 23).

« Right of weaker sections of the people to be pteteérom social injustice and
all forms of exploitation (Article 46).

The State must

« Make special provisions for women and children iglet15 (3)).

« Protect interest of minorities (Article 29).

« Promote educational interests of weaker sectiomiseopeople (Article 46).

« Raise the level of nutrition and standard of livioigts people and the improvement
of public health (Article 47).

- Besides the Constitution, there are several laasgpecifically apply to children. As
responsible teachers and citizens, it is advistiiaieyou are aware of them and their
significance. These have been described in diffesentions of this booklet along
with the issues they deal with.

Government Policy on Children

Beside of legal provision the government made soynpdans and policy for entitlement
of children. The Government of India adopted NadloPolicy for Children and
introduced so many programs for children underpbigy for their welfare.

Conclusion

So there are so many international provisions aatébmal provision for betterment of
children in India but still street children are bieato access entitlements, they are totally
deprived. Street children need to Right to survivhich includes Right to be born, Right
to minimum standards of food, shelter and clothiRght to live with dignity, Right to
health care, to safe drinking water, nutritiousdpa clean and safe environment, and
information to help them stay healthy and RightProtection its includes Right to be
protected from all sorts of violence, Right to b®tpcted from neglect, Right to be
protected from physical and sexual abuse, Righiet@rotected from dangerous drugs.
We must think about them. Now need to proper imgletaition of policies, laws and
programs. And need to separate implementation mésiinefor the street children.
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Making of Arbitral Award and Arbitration

Dr. Mayank Pratag

Making of the Arbitral Award

Making of arbitral award is the last stage in thigiteal proceedings. The decision taken
by the majority of the members of the tribunal vk expressed in the form of the
award. The tribunal can render the interim awémlovided, if the tribunal deems it
necessary, otherwise, the tribunal may render tiijréice final awarfl The act permits
the arbitral tribunal to encourage the partiesrtiva at a settlement and if the parties
have agreed for a settlement then, the same cancbgporated in the award by the
arbitral tribunal. The act mandates the tribunal to specificallyestagt, it is an award
made by the tribunal on the basis of the agreedsterf the partieS.

In the process of domestic arbitrations in Indiee &pplicable law is the law of India.
This is a mandatory requirement under the Indiamitation Act and cannot be
contracted out of by the partiesor international arbitrations with a seat iniindhe
arbitral tribunal shall follow the laws the partiesve agreed to apply to the substance of
their disputé. The designated law or legal system applying tcsthestance of the dispute
is to be construed, unless expressly agreed otberas referring to the substantive law
of that country and not its conflict of laws rilesn the absence of any agreement
between the parties as to the applicable law, thigral tribunal shall apply the laws that
it considers to be appropriate and relevant taltseuté®.

If the parties expressly agree, the arbitral trddunay make a determinati@x aequo et
bong deciding the dispute in light of general notimfsfairness, equity and justice as
opposed to the strict rule of |4 Furthermore, the arbitral tribunal may decide the
applicable law by using the terms of any contraetwieen the parties, taking into
accounts the usages and trade practices applizathat contract. It is understood that

! Assistant Professor, Faculty of Law, B.H.U., Varasi.
2 Refer S. 29 of Arbitration and Conciliation Act3e®
%S 31 (6)lbid.

4SS 35, 30 and 3bid.

® S 30Ibid.

¢S 31,Ibid.

S 28(1) (a)lbid.

83 28(1) (b) (i) Ibid.

°s. 28(1) (b) (ii),Ibid.

105, 28(1) (b) (iii),Ibid.

13, 28(2),Ibid.

125, 28(3),Ibid.
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such terms and usages are not in conflict withnthedate of the Indian Arbitration Act,
India’s public policy and the law applicable to téstance of the dispute.

Making of arbitral award is not solo process busithe result of systematic arbitration
procedure which stared from stay of legal procegdiy referring the dispute for
arbitration by court if there is element of arbima agreement exists. In domestic
arbitration the courts can refer the parties tatiation if the subject matter of the dispute
is governed by the arbitration agreement. SectiohtBe Act provides that if an action is
brought before a judicial authority, which is sultjenatter of arbitration, upon an
application by a party, the judicial authority isumd to refer the dispute to arbitration. It
is important to note that the above application tnyesmade by the party either before or
at the time of making his first statement on thiessance of the dispute and the applica-
tion shall be accompanied by a duly certified orgioal copy of the arbitration
agreement.

The amended section 8 narrows the scope of theigiduthority’s power to examine the
prima facie existence of a valid arbitration agreatmthereby reducing the threshold to
refer a matter before the court to arbitrationdorposes of arbitrations commenced on or
after October 23, 2015. More importantly, takingthérom the judgment of the Supreme
Court in Chloro Controfg, which effectively applied only to foreign-seataxbitrations,

the definition of the word ‘party’ to an arbitrati@agreement has been expanded under the
Amendment Act to also include persons claiminguhfoor under such party.

Thus, even non-signatories to an arbitration ageetninsofar as domestic arbitration or
Indian seated ICA, may also participate in arbibratproceedings as long as they are
proper and necessary parties to the agreethent.

Rules Applicable To Substance of Dispute [Sectior8p

(1) Where the place of arbitration is situate in India

(&) In an arbitration other than an internationammercial arbitration, the arbitral
tribunal shall decide the dispute submitted to teabion in accordance with the
substantive law for the time being in force in budi

(b) In international commercial arbitration,—

i.  The arbitral tribunal shall decide the dispute @cadance with the rules of law
designated by the parties as applicable to thet@ods of the dispute;

ii.  any designation by the parties of the law or lexygkem of a given country shall
be construed, unless otherwise expressed, aslgiret#rring to the substantive
law of that country and not to its conflict of lawsges;

iii. Failing any designation of the law under clausebia}the parties, the arbitral
tribunal shall apply the rules of law it considéssbe appropriate given all the
circumstances surrounding the dispute.

¥Chloro Controls India (P) Ltdv. Severn Trent Water Purification In¢2013) 1 SCC 641.
1Sukanya Holdings Pvt. Ltet. Jayesh H. Pandyd2003) 5 SCC 531.
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(2) The arbitral tribunal shall decide ex aequo etdbonas amiable compositeur only if
the parties have expressly authorised it to do so.

(3) While deciding and making an award, the arbiti@linal shall, in all cases, take into
account the terms of the contract and trade usggaiable to the transaction.

Section 28 of the Arbitration and Conciliation At896 deals with the Rules applicable
to the substance of dispute. Before amendment uBdetion 28(3), the Tribunal was
bound to decide the dispute in accordance withtéhms of contract and also take into
account the trade usage applicable to the trawmsadiow after the amendment to the
section, the Tribunal while deciding and making amard will take into account the
terms of the contract and trade usage applicalileettransaction.

Therefore, under the unamended Section 28(3),dbyeesfor the Tribunal to make liberal

interpretation of the Contract was unavailable.uRastly, the scope of the Tribunal to

interpret a term of the Contract, was also limifEide Tribunal could at best, interpret the
terms of the Contract taking into consideration ient of the parties and the trade
usage applicable to the transactionONGC v. SAW Pipé&%, the Hon'ble Supreme Court

held that any Award passed by the Tribunal whichsgagainst the terms of the Contract
are violative of Section 28(3) of the ArbitrationdaConciliation Act, 1996, and was a

ground to set aside the Award under section 34Meroome this anomaly, the Law

Commission, in its 24B6Report, observed as follows:

The amendment to section 28(3) has similarly beepgsed solely in order to remove the basis for the
decision of the Supreme Court in ONGC v. Saw Pipes(2D3) 5 SCC 705The Hon'ble Supreme Court
in HRD Corpn. v. GAIL (India) Lf§., held as follows:

“Shri Divan is right in drawing our attention to thiact that the 248 Law Commission Report brought in
amendments to the Act narrowing the grounds oflehgé coterminous with seeing that independent,
impartial and neutral arbitrators are appointed aridat, therefore, we must be careful in preserviaghs
independence, impartiality and neutrality of arhtrs. In fact, the same Law Commission Report has
amended Sections 28 and 34 so as to narrow grouhdsatienge available under the Act. The judgmant i
ONGC Ltd. v. Saw Pipes Ltd. has been expressly doag aith. So has the judgment in ONGC Ltd. v.
Western Geco International Ltd. Both Sections 34 48 have been brought back to the position of law
contained in Renusagar Power Co. Ltd. v. Generattiite Co. where "public policy" will now include tyn
two of the three things set out therein viz. "fundatal policy of Indian law" and "justice or moralit The
ground relating to "the interest of India" no lonmgabtains. "Fundamental policy of Indian law" iswdo be
understood as laid down in Renusagar. "Justice oratity" has been tightened and is now to be unecs

as meaning only basic notions of justice and mtrale. such notions as would shock the consciehtieeo
Court as understood in Associate Builders v. DDAtiSe 28(3) has also been amended to bring itre li
with the judgment of this Court in Associate Buildenaking it clear that the construction of the teraf the
contract is primarily for the arbitrator to decidenless it is found that such a construction is agiossible
one."

Therefore, now the power of the Tribunal to intetpthe terms of the Contract are
widened and the Tribunal can interpret the termsomdy taking into consideration the

15 (2003)5 SCC 705.
182018) 12 SCC 471.
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intention of the parties but also looking into tihede usage and construe the same in a
prudent and reasonable manner. The shift fromcoo@ance with' to 'take into account'
has provided certain flexibility to the Tribunal.

Decision Making By Panel of Arbitrators [Section 29

(1) Unless otherwise agreed by the parties, intratbproceedings with more than one
arbitrator, any decision of the arbitral tribun&lal be made by a majority of all its
members.

(2) Notwithstanding sub-section (1), if authorid®dthe parties or all the members of the
arbitral tribunal, questions of procedure may bedkr by the presiding arbitrator.

Time limit for Arbitral Award [Section 29A]
(1) *[The award in matters other than international cemuial arbitration shall be made
by the arbitral tribunal within a period of twelmonths from the date of completion of
pleadings under sub-sectiot) f section 23:

Providedthat the award in the matter of international comunaé arbitration may be
made as expeditiously as possible and endeavorbmaypade to dispose of the matter
within a period of twelvemonths from the date ofmmetion of pleadings under sub-
section 4§) of section 23].

(2) If the award is made within a period of six manflom the date the arbitral tribunal
enters upon the reference, the arbitral tribunall &ie entitled to receive such amount of
additional fees as the parties may agree.

(3) The parties may, by consent, extend the periediBed in sub-sectionlj for making
award for further period not exceeding six months.

(4) If the award is not made within the period spedifin sub-sectionlj or the extended
period specified under sub-sectid),(the mandate of the arbitrator(s) shall terminate
unless the Court has, either prior to or afteretkgry of the period so specified, extended
the period:

Provided that while extending the period under shis-section, if the Court finds that the
proceedings have been delayed for the reasonsuattble to the arbitral tribunal, then, it
may order reduction of fees of arbitrator(s) by eateeding five per cent. For each
month of such delay.

Providedfurther that where an application under sub-sadth) is pending, the mandate
of the arbitrator shall continue till the disposithe said application.

7 Subs. by Act 33 of 2019, s. 6, for sub-sectibn(.e.f. 30-8-2019).
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Providedalso that the arbitrator shall be given an oppadtusf being heard before the
fees are reduced.

(5) The extension of period referred to in sub-sec@ may be on the application of any
of the parties and may be granted only for sufficieause and on such terms and
conditions as may be imposed by the Court.

(6) While extending the period referred to in subtieec(d), it shall be open to the Court
to substitute one or all of the arbitrators andné or all of the arbitrators are substituted,
the arbitral proceedings shall continue from tlagstalready reached and on the basis of
the evidence and material already on record, aadatbitrator(s) appointed under this
section shall be deemed to have received the saldreee and material.

(7) In the event of arbitrator(s) being appointed amtthis section, the arbitral tribunal
thus reconstituted shall be deemed to be in caoatiiom of the previously appointed
arbitral tribunal

(8) It shall be open to the Court to impose actuakxemplary costs upon any of the
parties under this section.

(9) An application filed under sub-sectioB) (shall be disposed of by the Court as
expeditiously as possible and Endeavour shall beéenta dispose of the matter within a
period of sixty days from the date of service dficeon the opposite party.

Section 29A of the requires an arbitral tribunalrémder an award within 12 months,
which may be extended up to 18 months with the @ainsf the parties from the date on
which the tribunal is constituted On a failure  gb, the tribunal loses its mandate and
the parties are required to approach the courtextension of the time limit beyond 12
months or 18 months, as the case may be. If thelatarof the tribunal is terminated in
accordance with Section 29A, the tribunal becofoeas officionot only with respect to
the claim filed.

This provision is the contribution of 24w report but if one tries to trace, Rule 3 df th
First Scheduf® under the Arbitration and Conciliation Act, 194@gcribed a time limit

of 4 months to render the award, after the tribinaal entered into reference to render the
award. The court had the discretion to extendttitie, and no upper limit was prescribed
for the same under the 1940 Act. No doubt thahendontext of efficacy and to timeline
the arbitration procedure it may be a good stepituduthors opinion it oppose the
fundamental concept of party autonomy and will tieviontroversy.

®Rule 3: The arbitrators shall make their award initlour months after entering on the reference fter naving been
called upon to act by notice in writing from anyrtyato the arbitration agreement or within sucheexted time as the
Court may allow.
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Commencement of Initial Period

The aforesaid period is to be calculated from taie @f reference means when notice of
appointment is received by the arbitrator. As pet®amendment said period shall be
reckoned from the period of completion of the plegd. Such period of 12 months can
be further extended by the consent of both theiggafor 6 months i.e. effectively 18
months.

Time Period for Moving To Court for Extension of Time

In case the award is not made within the aboveimeed time period then both parties
(through joint application) and either of the pastcan file an application for extension of
the time period for making or passing of award.5ao application can be filed within

reasonable period from either before or after ttirg of 12 months (in case other party
doesn’t give consent for extension of the timequBror 18 months.

Section 29A uses mandatory terms such as an awaldb® made, and mandate of the
arbitrator shall terminate. The only semblanceartypautonomy in this provision is sub-
section (3) that allows the parties to extend time tperiod by 6 months, after the expiry
of 12 months. Neither the parties, nor the tribuhale the power to extend the time limit
beyond the statutory period of 18 months. Hencey ttre compelled to approach the
courts to seek an extension. The wording of thesiee indicates that it is of a mandatory
nature.

Consequences to Failure of Subsection (1) or (3)

Section 29A (4) provides that mandate of arbitratwall terminate unless the period of
delivery of award is extended by the court if tlagties are able to show sufficient cause.
In Chinook Machineries v. SN Sanderson & a valid award was challenged for being
issued after the expiry of the 12 months limit. Tietitioner had delayed the proceedings
at various junctures and also refused to give aurfee extension of time to render the

award, under Section 29A (3).

The Delhi High Court laid to rest several import&ggues in this context. Even though
there was no written application for extension iofiet under Section 29A, the court
deemed it fit to exercise its powers under Sec#®A(4) and place the burden on the
petitioner to show why the time limit should not é&dended by the court. The ambit of
Section 29A(4) was expanded by ruling that sucHiegamn need not only be in writing,
but can also be made orally. Further, the courtfigdd that after extension of time by the
court under Section 29A (4), any proceedings uad#tert by the tribunal after the expiry
of the statutory time limit, will stand validated.

Limited power of court
Section 29A(5) provides that the Court may onlyngran extension of the time under
Section 29(4) when it is satisfied that there exgifficient causeand on such terms and

192018 SCC OnLine Del 11000.
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conditions as may be imposed by the Court. Sufficieause has also been used
in Section & of the Limitation Act, 1963 given the similarityitiw the proceedings under
this sub-section; Courts may turn to judicial dexis on S. 5 for guidance. Documents
and evidences are in arbitration proceeding ismolous is held sufficient cause in the
case ofinternational Trenching Pvt. Ltd v. Power Grid Corption of Indig". On the
other handin  Ratna Infrastructure Projects Pvt. Ltd. v. léyJrja Nigam Private
limited® where it was argued that, arbitrator has delibbradecided to postpone the
award to prevent any inconsistent award being plai$se similar arbitration proceeding
is going on however the proceeding may be distamd will have no bearing on the
award not regarded as sufficient cause.

While extending the period under sub-section 4héll be open to the court to substitute
one or all of the arbitrators. I®lympic oil industries v. practical properties pd,*
where Arbitral tribunal were responsible for detmd inFIITJEE Ltd.v. Dushyant Singh
and ant® where the conduct of arbitrator was contrary asib principles of law, the
Courts have granted substitution of arbitrator. ltrygqunder Section 29A is limited to
examining the issue of expeditious hearing of eabdn and nothing more. It cannot be
use for Section 12, 13 or for challenging the intipkity of the Tribuna®.

Fast Track Procedure [Section29B]

1. Notwithstanding anything contained in this Act, tlparties to an arbitration
agreement, may, at any stage either before oreatithe of appointment of the
arbitral tribunal, agree in writing to have theirsglte resolved by fast track
procedure specified in sub-section (3).

2. The parties to the arbitration agreement, whileeaimg for resolution of dispute by
fast track procedure, may agree that the arbitiblnal shall consist of a sole
arbitrator who shall be chosen by the parties.

3. The arbitral tribunal shall follow the following @cedure while conducting
arbitration proceedings under sub-section (1):

(a) The arbitral tribunal shall decide the dispute de basis of written pleadings,
documents and submissions filed by the partiesouithny oral hearing;

(b) The arbitral tribunal shall have power to call fany further information or
clarification from the parties in addition to théeg@dings and documents filed by
them;

2Extension of prescribed period in certain cases.ny-Appeal or any application, other than an apiitinaunder any of

the provisions of Order XXI of the Code of Civild@edure, 1908 (5 of 1908), may be admitted afeptiescribed period,
if the appellant or the applicant satisfies thertthat he had sufficient cause for not preferting appeal or making the
application within such period.

#2017 SCC Online Del 10801.

222018 SCC OnLine Del 12466.

282018 SCC online Del 8887.

242018 SCC OnLine Del 13157.

puneet solanki and another v. Sapsi electronicst@y2018 SCC OnLine Del 10619.



Page?28 Dr. Mayank Pratap

(c) An oral hearing may be held only, if, all the pastimake a request or if the arbitral
tribunal considers it necessary to have oral hgdonclarifying certain issues;

(d) The arbitral tribunal may dispense with any tecahformalities, if an oral hearing is
held, and adopt such procedure as deemed appmfoiagxpeditious disposal of the
case.

4. The award under this section shall be made withger@od of six months from the
date the arbitral tribunal enters upon the refezenc

5. If the award is not made within the period spedifie sub-sectiold), the provisions
of sub-section$3) to (9) of section 29A shall apply to the proceedings.

6. The fees payable to the arbitrator and the manineayonent of the fees shall be such
as may be agreed between the arbitrator and ttiegpar

The 2015 Amendment Act also introduces a fast-tiadditration procedure to resolve
disputes provided that such option is exercisedrfd or at the time of appointment of
the arbitral tribunal. Section 29B has insertefatlitate an expedited settlement of dis-
putes based solely on documents subject to themgr of the parties. The tribunal for
this purpose consists only of a sole arbitrator whall be chosen by the partf@<or
this purpose the time limit for making an award emthis section has been capped at 6
months from the date the Arbitral Tribunal entepsmithe referencé’ Parties can before
constitution of the Arbitral tribunal, agree in timg to conduct arbitration under a fast
track proceduré®

Under the fast track procedure, unless the padibsrwise make a request for oral
hearing or if the arbitral tribunal considers icassary to have oral hearing, the Arbitral
Tribunal shall decide the dispute on the basis daftem pleadings, documents and
submissions filed by the parties without any oreafing® In a fast-track proceeding
under section 29B (6) the fees payable to theratbitand the manner of payment of the
fees shall be such as may be agreed between tlieatarband the parties. Whereas in
ordinary proceedings according to section 11(1Ag rules for the payment of costs to
the arbitral tribunal, shall be determined by thghHCourt, as the rates are provided in
the Fourth Schedule of the Act.

Settlement [Section 30]

(1) It is not incompatible with an arbitration agreerné&or an arbitral tribunal to
encourage settlement of the dispute and, with greesment of the parties, the
arbitral tribunal may use mediation, conciliationather procedures at any time
during the arbitral proceedings to encourage se¢id.

(2) If, during arbitral proceedings, the parties settle dispute, the arbitral tribunal
shall terminate the proceedings and, if requesteth® parties and not objected

%gection 29B (2) of the Act.
?’Section 29B (4) of the Act.
Zgection 29B (1) of the Act.
gection 29B (3) of the Act.
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to by the arbitral tribunal, record the settlemienthe form of an arbitral award
on agreed terms.
(3) An arbitral award on agreed terms shall be madacaordance with section 31
and shall state that it is an arbitral award.
(4) An arbitral award on agreed terms shall have #messtatus and effect as any
other arbitral award on the substance of the désput

Settlement during Arbitration

Section 30 confers on the arbitral tribunal theharty to encourage settlement of

disputes with the agreement of the parties andhiatr purpose, it authorises the tribunal
to use mediation, conciliation or other procedudesing the arbitral proceedings for

settlement of disputes. Where the settlement ishesh during the course of arbitral

proceedings, the arbitral award shall be made emagreed terms and it shall have the
same status as arbitration award on the substditbe dispute or the difference.

It is permissible for parties to arrive at a mutsattlement even when the arbitration
proceedings are going on. In fact, even the triboaa make efforts to encourage mutual
settlement. If parties settle the dispute by mutagdeement, the arbitratioshall be
terminated. However, if both parties and the Adbiiffribunal agree, the settlement can
be recorded in the form of an arbitral award oreadrterms, which is called consent
award. Such arbitral award shall have the samesfascany other arbitral awatdnder
Section 30 of the Act, even in the absence of anyigion in the arbitration agreement,
the Arbitral Tribunal can, with the express conseinthe parties, mediate or conciliate
with the parties, to resolve the disputes refefoedrbitration.

%0section 30 of the Act.



Journal of Legal Studies, International Refereed ReReviewed Journal
Page30 ISSN 2321-1059, Vollssue |, January 2019
www.journaloflegalstudies.com

Assessment under the Central Goods and
Services Tax Act, 2017

Dr. Kabindra Singh Brijwal

Introduction

The term Assessment means determination of tadityathJnder GST regime, a supplier
is required to discharge his tax liability on a tonous and regular basis. He will come
to know this tax liability only after assessmergctons 59 to 64 of the CGST Act, 2017
contain provisions relating to ‘Assessments’. “Assaent” means determination of tax
liability under this Act and includes Self-AssessimmeRe-Assessment, Provisional
Assessment, Summary Assessment and Best Judgrmeegsisent.

Types of Assessment
* Self Assessment
* Provisional Assessment
* Scrutiny of Return
» Assessment of Non-Filers of Return
» Assessment of Unregistered Persons
* Summery Assessment in Special Cases

Self-Assessment

Every registered person shall self-assess the t@xgable under this Act and furnish a

return for each tax period as specified under 6ec&9’ As the name suggests, Self-

Assessment is a process whereby a person firstsessthe tax payable by him, pays the
tax and then files the return furnishing the dstaflhow he has arrived at the tax payable
by him.

Normally, persons having GST registration file G&turns and pay GST every month

based on self-assessment of GST liability. Howetver Government at all times has the
right to re-assess or perform an assessment Wy dseé determine if there is a short

payment of GST. It may be noted that the assessasentade by the registered person
would be treated as final.

! Assistant Professor, Faculty of Law, BHU, Varanasi, U21005.
2 Section 2 (11) of the Central Goods and ServicesAta, 2017.
3 Section 59 of the Central Goods and Services Tax2817.
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Provisional Assessmerit

Provisional Assessment provides a method for demémm the tax liability in case the
correct tax liability cannot be determined at tineetof supply. The provisions of Section
60 read along with Rule 98 of the CGST Rule, 2017.

Situations Demanding Provisional Assessment

There might be situations when the two major defteant of tax liability i.e. tax rate and
value, might not be readily ascertainable and neagubject to the outcome of a process
that requires deliberation and time. The Providickesessment provides the solution.
The Provisional Assessment of a person would beludrd on the requests of the
registered person in either of two situation/cirstamces:

a) He is unable to determine the value o goods oiicEs\or both or
b) He is unable to determine the rate of tax appleablthe goods or services supplies
by him.

Procedure for Provisional Assessment (Filing of Aplcation)
The following is the procedure of Provisional Asgaent:

Filing of Application

Every registered person requesting for paymenaobh a provisional basis shall furnish
an application along with the documents in suppdrtis request, electronically in
FORM GST ASMT-01 on the common portal, either diseor through a Facilitation
Centre notified by the Commissioner.

a) Issue of Notice by Officer & Reply by Application

The Proper Officer, on receipt of the applicatissue a notice in FORM GST ASMT-02
requiring the registered person to furnish add#idnformation or documents in support
of his request and the applicant shall file a rdplyhe notice in FORM GST ASMT-03,
and may appear in person before the said offidee 0 desires.

b) Issue of Order By Officer

The Proper Officer shall issue an order in FORM G¥IMT-04 allowing the payment
of tax on a provisional basis indicating the vabughe rate or both on the basis of which
the assessment is to be allowed on a provisiorsa$ ldad the amount for which the bond
is to be executed and security to be furnishederoeeding 25% of the amount covered
under the bond. The Proper Officer shall pass derpwithin 90 days from the date of
receipt of such request.

c) Execution of Bond
The registered person shall execute a bond in FORBT ASMT-05 along with a
security in the form of a bank guarantee for an @mas specified in order. The bond

4 Section 60 of the Central Goods and Services Tax2817.
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furnished to the Proper Officer under SGST or IGET shall be deemed to be a bond
furnished under the CGST Act and the rules made tineder.

d) Calling for Information
The Proper Officer shall issue a notice in FORM GSMT-06, calling for information
and records required for finalization of assessment

e) Final Assessment
The Proper Office shall issue a final assessmatgrpspecifying the amount payable by
the registered person or the amount refundabiyif in FORM GST ASMT-07.

f) Release of Security

The applicant may file an application in FORM GSBMT-08 for the release of the
security furnished after issue of the order of Ifiassessment. The proper office shall
release the security, after ensuring that the egplihas paid the amount specified in
Rule 98 (5) and issue an order in FORM GST ASMTwithin a period of 7 working
days from the date of the receipt of the applicatio

Finalisation of Provisional Assessment

The final assessment order has to be passed Brdper Officer within 6 months from
the date of the communication of the order of mimrial assessment. However, on
sufficient cause being shown and for reasons taeberded in writing, the above period
of 6 months may be extended:

a) by the Joint/Additional Commissioner for a furthgmriod not exceeding 6 months,
and

b) By the Commissioner for such further period as &y oleemed fit not exceeding 4
years.

Thus, a provisional assessment can remain proabkifam a maximum of 5 years (6
Months + 6 Months + 4 Years).

Tax Liability as Per Final Assessment
There may be 3 alternative scenarios subsequeriindtization of the Provisional
Assessment:

a) Same Tax Liability
Where the tax liability as per the final assessmienequal to the liability under
provisional assessment, then the tax is neitheaitaynor refundable.

b) Higher Tax Liability
If the tax liability under final assessment is ldghthen the tax becomes payable to the
difference between the two assessments. The negismerson shall be liable to pay
interest on tax due but not paid, at the rate §pdcunder Section 50 (1) from the date
the tax was due to be paid originally till the datectual payment.
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c) Less Tax Liability
Where the tax liability as per the final assessneeldss than Provisional Assessment i.e.,
tax becomes refundable consequent to the ordénalfdssessment, tmegistered person
shall be paid interest at the rate specified ur@kmtion 56 from the date immediately
after the expiry of 60 days from the date of receipapplication in accordance with the
provisions of Section 54 (1) till the date of refuof such tax. It means, in case any tax
amount becomes refundable subsequent to finalizafithe provisional assessment, then
interest (subject to the eligible of refund and emo® of unjust enrichment) at the
specified rate will be payable to the supplier.

Scrutiny of Returns

Scrutiny by Proper Officer®

The Proper Officer may scrutinize the return anidteel particulars furnished by the
registered person to verify the correctness of tewirn and inform him of the
discrepancies noticed, if any, in FORM GST ASMT&k@l seek his explanation thereto,
within specified time, not exceeding 30 days.

Commutation to Registered Persoh
In case the explanation is found acceptable, tigestexred person shall be informed
accordingly in FORM GST ASMT-12 and no further antshall be taken in this regard.

Action by Proper Officer’

In case no satisfactory explanation is furnishedrégistered person or where the
registered person, after accepting the discrepsiciis to take the corrective measure in
his return for the month in which the discrepancgeaccepted, the Proper Officer may
take recourse to any of the following provisiorsmely:

a) Proceed to conduct audit under Section 65 of thte Ac

b) Direct the conduct of a special audit under Sedsiérwhich is to be conducted by a
Chartered Accountant or a Cost Accountant nomindtedthis purpose by the
Commissioner. Or

c) Undertake procedure of inspection, search and getmder Section of this Act. Or

d) Initiate proceeding for determination of tax anbestdues under Section 73 or 74 of
the Act.

Assessment of Non-Filers of Returns
Best Judgement Assessment of Registered Per8on
The Proper Officer may proceed to assess thedbitity, where a registered person-

5 Section 61 (1) of the Central Goods and ServicesAta, 2017.
5 Section 61 (2) of the Central Goods and ServicesAta, 2017.
7 Section 61 (3) of the Central Goods and ServicesAta, 2017.
8 Section 62 (1) of the Central Goods and ServicesAta, 2017.
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a) Fails to furnish the return under Section 39 (Mof@uarterly) or under Section 45
(Final Return), and
b) A notice under Section 46 has been issued by P@fferer to the defaulting taxable
person requiring him to furnish the return withirpariod of 15 days and taxable
person fails to file return within the given time.

The Proper Officer will proceed to the best of juidgement taking into account all the
relevant material which is available or which hes hgathered. The order of Best
Judgement Assessment shall be issued by Propee®iiii the prescribed form.

Time Limit for Assessment Order

The assessment order shall be issued by PropereOffiithin a period of 5 years from
the date of specified under Section 44 for furmghof the annual return for the financial
year to which the tax not paid relates.

If, X, a registered person, defaults in filing of retuwndny tax period falling in Financial
Year 2020-21, period of 5 years shall be reckomexh the due date of filing of Annual
Return for Financial Year 2020-21 i.e., 31/12/20Zkccordingly, Best Judgement
Assessment can be made by Proper Officer on ord8f12/2026.

Withdrawal of Assessment Order

Where the registered person furnishes a valid meftur the default periodi.e., file the
return and pays the tax as assessed by him) w8Birdaysof the service of the
assessment ordehe said assessment order shall be deemed to bavewsthdrawn but
the liability for payment of interest under Secte (7) or for payment of late fee under
Section 47 shall continue.

Assessment of Unregistered Persons
Best Judgement Assessment of Unregistered Persbn
Notwithstanding anything to the contrary contaime&®ection 73 or Section 74, where a
taxable person, who was liable to pay tax:
1. Fail to obtain registration even though lialdeld so, or
2. Whose registration has been cancelled underioBe2d (2), for any of the
following reasons, namely-
a) A registered person has contravened such provisibtigee Act or the rules made
there under as may be prescribed. Or
b) A person paying tax under composition levy undectia 10 has not been
furnished returns for 3 consecutive tax periods. Or
c) Any registered person, other than a person spdcifieClause (b), has not
furnished returns for a continuous period of 6 MsnOr

® Section 62 (2) of the Central Goods and ServicesAta, 2017.
10 section 63 of the Central Goods and Services Tax28d.7.
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d) Any person who has taken voluntary registrationenrBlection 25 (3) has not
commenced business within 6 Months from the dategibtration. Or

e) Registration has been obtained by means of FrautfuMMisstatement or
Suppression of facts.

Then the Proper Officer may proceed to assesaihieability of said unregistered person
to be best of his judgement for the relevant taiople

Issue of Notice

Before making the assessment, Proper Officer sésille a notice to a taxable person
containing the ground on which the assessment apgsed to be made on Best
Judgement basis and shall be given 15 days tirhenish his reply, if any. However, no
suchd?lssessment order shall be passed withouggivenperson an opportunity of being
heard:

Time Limit for Assessment Order

The assessment order shall be issued by PropereOffiithin a period of 5 years from
the due date for furnishing the annual return li@r financial year to which non-payment
of tax relates.

If X an unregistered person, defaults in filing of metfior any tax period falling in
Financial Year 2021-21, period of 5 years shaltdmkoned from the due date of filing of
Annual Return for Financial Year 2020-21 i.e. 312021. Accordingly, Best Judgement
Assessment can be made by Proper Officer on ondef/12/2026. Best Judgement
Assessment is one of the tools to harass taxahlsope Really, Best Judgement
Assessment cannot be on basis of whims and fancies.

In Raghubar Mandal v. State of Bilacase, it has been held that though best judgement
assessment is an estimate and involves guess wmarkestimate must relate to some
evidence or material and it must be something niloa@ mere suspicion. IKathyaini
Hotels v. ACC®it held that even a best judgement assessmentbaustide reasonably
and not surmises.

Summary Assessment in Certain Special Casés
The Summary Assessment can be initiated to prakectinterest of revenue with the
previous permission of Additional Commissionerhd@ommissioner when:

1. The Proper Officer has evidence that a taxableopehnsis incurred a liability to pay
tax under the Act, and

M Section 63, Proviso of the Central Goods and Sesviax Act, 2017.
12(1957) 8 STC 770 (SC); AIR 1957 SC 810.

13(2004) 135 STC 77 (SC).

14 Section 64 (1) of the Central Goods and ServicesAta, 2017.
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2. The Proper Officer has sufficient grounds to baiethat delay in passing an
assessment order may adversely affect the intefesvenue.

Withdrawal of Assessment Order

The Summary Assessment order may be withdrawn hditisdal Commissioner/ Joint

Commissioner —

a) On an application filed by taxable person for withwlal of the Summery Assessment
order within 30 days from the date of receipt afest or

b) On his own motion.

Deemed Taxable Person in Case of Supply of Godtls

Where the taxable person to whom the liability @@ is not ascertainable and such
liability pertains to supply of goods, the persarcharge of such goods shall be deemed
to be taxable person liable to be assessed and tialpay tax and any other amount due
under this section.

Conclusion

Assessment under the CGST Act, 2017 is an impopemtedure to be done by the
assessee for computation of the tax liability. Famputation various options are
available to the assessee as per his or her rawgnte With every option of assessment
there are different regulations and procedurestodmsidered. Most of the provisions of
assessment under the CGST Act, 2017 are simithetourrent indirect tax system.

- | =

15 Section 64 (2) of the Central Goods and ServicesAta, 2017.
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GST: A Study with Special Reference to the Constition
(One Hundred and First Amendment) Act, 2016

Mr. Sumit Gupta

Abstract
Generally, there are two kinds of law in most of ¢bantries, i.e. supreme law and ordinary law (whichst
conform to supreme law) In India the Constitutigntiie supreme law of the land and all the legisktur
executive and judiciary get power from it. So, tactra law like GST, legislature must have power t@sao
(there must be an entry in any of three lists ungate and concurrent under which it can be legesd).GST
was passed by legislature in the year of 2017 bthérthree lists of seventh schedule read with kr2d6 of
the Constitution no such powers are vested, neitngheé union nor in the state. In order to give power
enact law on GST and to make some necessary chaftgegnactment of law on GST it became important
to amend the Constitution prior to pass the GST. Gotisn (One hundred first) Amendment Act 2016 was
passed for this purpose and it has done so mangggs®in the Constitution, such as insertion of Aatic
246A,279A addition in Art 248, 249, 250 etc. Thapgr will discuss the reasons for which the Amendment
have been done and also discuss about need of*gsnehdment with the help of relevant provision.

Introduction

Constitution of India is the supreme law of landl &eing the supreme law of land it
confers power to all the authority exercising powséthin India. Our Constitution is
federal in nature meaning thereby power is distetlbetween Union and States, GST
Act was passed by parliament in 2017 but priorassmg the legislation an amendment
has been made in Constitution of India, but thenntpiestion remains as to why there
was a need of amendment in the Constitution? By of amendment a new taxing
legislation article has been introduced in Indid #ms was done for convenience of the
people, for the purpose of distribution of tax avremuncil named GST council has been
constituted by the Constitution through one hundirstiamendment.

Constitution (one hundred first) Amendment Act, @@las passed by parliament for the
purpose of making a path for the legislation of G&X. In this paper we will discuss
why there was a need to amend the Constitutionndrad changes has been done through
this amendment?

Subject matter for Legislation

Union Parliament as well as state legislatures lpawveer to enact laws under Article 246
read with entries of seventh schedule. In sevetttiedule of Constitution subject matter
are given for legislative purposes. Parliament eagct law on any of the subject matter
given in Entry 1 to 97 of the union list or Entrydl47 of the concurrent list whereas state
legislatures have power to enact any law on thgestimatter enumerated in State list

1LL.B. (Hons.) 3% Year, Faculty of Law, Banaras Hindu University.
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from Entry 1 to 66 and subject to legislation oflRaent on any matter enumerated in
concurrent list from Entry 1 to 47. But no wherehe seventh schedule GST is given as
a subject matter so the question arises how casldagre legislate a law on that matter
for which subject matter is not enumerated in afype three lists.

Entry 97 of Union list talks about residuary powérParliament under which parliament
may legislate law on any of the subject matter Wwidécnot enumerated in any of the three
list. Article 248 also talks about residuary powsay,the question is whether power given
under Art 248 and subject matter given under editrgf Union list is same or different?
Art 248 can't be regarded as an independent sofiresiduary power for that power had
already been conferred on Parliament. Article 24&tnbe treated as declaring "in an
article of the Constitution" a power already corddrby a legislative entry in a schedule
read with Article 246(1). Article 248 does not piger for any express power of
Parliament, but only for its residuary and, therefért 248 adds nothing to the powers
conferred by Art 246(1) read with entry 97 of 115t

There should be no serious objection in Entry 97List 1 and Art 248 being read
together in so far as the two provisions suppleneanth other and lead to sound
conclusion that interpretation has been affirmedtt®y court inState of Karnataka v.

Union of Indid

It's very clear from the above discussion that gbever given in Art. 248 and power
under Entry 97 read with Art 246(1) is not differao the next question is whether tax
imposing legislation can be legislated on the nafmesiduary power?

The power of making any law, imposing a tax, is ma&ntioned in list 2 or list 3 and
hence the said power vests in Parliament undereggluary power. If any power to
impose tax is clearly mentioned in list 2 the sameeild not be available to be exercised
by Parliament on the assumption of residuary powhich is evident from the language
of Art 248(1) and (2) and of Entry 97 of list 1. dBr the scheme of the entries in the lists
taxation is regarded as a distinct matter andparsgely set out. Hence power of taxation
cannot be exercised as an ancillary pdwer

When tax can't be imposed through Art 248 read Wittry 97 of List 1 then there is a
need to amend the Constitution for passing GSTicler246A has been added by the
amendment which provide subject matter as welbatefislation of GST.

2See H. M. Seervai, Constitutional Law of Indi&E&n. 2007 reprint Vol. 3 at pp. 2432-2433.
1978 SCR (2) 1.

4 “Distribution of Legislative Powers between Uniondathe States” by Justice Venkataramaiah and Préf. i8ingh

published in Constitutional Law of India Vol. 2 &l by M. Hidaytullah cited from Basu D. D. commemyt on
Constitution of India 8 edition 2007, p. 8989.
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A question still remains at this point why an detits being inserted in stead of adding an
entry as GST? It is very easy to understand tleptbblem is not only limited to subject
matter but it also includes its effect upon Art824rt. 249 and Art. 250 etc. Not only
this but problem also arise in other process limposition of GST council as added in
Art. 279A. So it is very clear that insertion oftAR46A is sine qua non for legislation of
GST.

Article 246A and its effect

Art. 246A° starts with non obstante clause which provides ilestanding anything
contained in Art. 246 and Art 254. It is very cléam these words that the procedure for
legislation given in Art 246 not going to affecttAR46A. Doctrine of repugnancy is also
not applicable on GST related laws. Art. 248, 249, Art. 250, and Art. 253 etc were
not related to Art 246 and whenever Parliament isnaws undérthese articles, Art. 246
not comes into the picture because subject mattelefislation is under three lists of
seventh schedule but when the subject matter wilGIST it is not the three lists from
where parliament get subject matter for legislatiather it is Art. 246A from where
parliament gets the subject matter for legislatidlence following amendments have
been done through amendment:

In Article 248 of the Constitution, in clause (Ifpr the word "Parliament", the
words,figures and letter "Subject to article 246%grliament" shall be substituted. In
article 249 of the Constitution, in clause (1),eafthe words "with respect to", the
wordsfigures and letter "goods and services taxgeavunder article 246A or "shall be
inserted. In Article 250 of the Constitution, imake (1), after the words "with respect to",
thewords, figures and letter "goods and servicgsptavided under Article 246A or"
shall be inserted.

In Article 271 of the Constitution, after the wortis thosearticles, the words, figures
and letter except the goods and services tax ukdiete 246A, shall be inserted.

Amendment in Financial matters
Article 269A’ deals with such collection of taxes where the commmer trade is inter
state, in such cases tax will be collected by gavent of India and amount collected

> See D.D. Basu Commentary on Constitution of Indi&én. 2007, p. 8990.

6 246A. (1) Notwithstanding anything contained inides 246 and 254, Parliament, and, subject toselai2), the
Legislature of every State, have power to make haitls respect to goods and services tax imposethéyJnion or by
such State.

(2) Parliament has exclusive power to make lawh wéspect to goods and services tax where the ywopgloods, or of
services, or both takes place in the course of-Btate trade or commerce.

Explanation.—The provisions of this article, shalrespect of goods and services tax referred tdaiuse (5) of article
279A, take effect from the date recommended by&beds and Services Tax Council.

’ 246A. (1) Notwithstanding anything contained inides 246 and 254, Parliament, and, subject toselai2), the

Legislature of every State, have power to make haitls respect to goods and services tax imposethéyJnion or by
such State.
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apportioned between union and States in such mawh&h may be provided by
parliament by law and such law must be made asqmammendation of GST council
constituted under Article 279A.

Tax collected or distributed under Art. 269A ard nonsidered as part of consolidated
fund of India so the special expenses (which haantexpended from consolidated fund
of India) have not been expended from such coliette.

By the addition of Articl&269A there is a need to amend certain provisiand for this
Art 268A has been omitted and following changes lieen made: In article 268 of the
Constitution, in clause (1), the words "and suchieduof exciseon medicinal and toilet
preparations" shall be omitted. In article 269 led Constitution, in clause (1), after the
words "consignment ofgoods”, the words, figures latigr "except as provided in article
269A" shall be inserted.

In Article 270 of the Constitution

(i) in clause (1), for the words, figures and Iett&rticles 268, 268A and 269", the words,

figures and letter "Articles 268, 269 and 269A"Icha substituted;

(ii) After clause (1), the following clauses shh# inserted, namely: — (1A) The tax

collected by the Union under clause (1) of artl&A shall also be distributed between
the Union and the States in the manner providetause (2).

(1B) The tax levied and collected by the Union undeause (2) of article 246A and

article 269A, which has been used for payment ef thx levied by the Union under

clause (1) of article 246A, and the amount apppeibto the Union under clause (1) of
article 269A, shall also be distributed between Wthméon and the States in the manner
provided in clause (2).

GST Council

By the one hundred first amendment of the Congtitub new Article numbered as
Article 279A" has been inserted which talk about GST Council. G8lincil consists of
Union Finance minister as chairperson and the Umlbnister of State in charge of
Revenue or Finance as Member andthe Minister ingehaf Finance or Taxation or any
other Ministernominated by each State Governmenmbias. Under Article 279A (4)

8 269A. (1) Goods and services tax on supplies ircthese of inter-State trade or commerce shalebied and collected
by the Government of India and such tax shall mejned between the Union and the States in thiener as may be
provided by Parliament by law on the recommendatfithe Goods and Services Tax Council.

Explanation.—for the purposes of this clause, sumblgoods, or of services, or both in the courSérgort into the
territory of India shall be deemed to be supplygobds, or of services, or both in the course oériState trade or
commerce.

(2) The amount apportioned to a State under cl@i)sghall not form part of the Consolidated Fundnafia.

(3) Where an amount collected as tax levied unizerse (1) has been used for payment of the tardevy a State under
article 246A, such amount shall not form part & @onsolidated Fund of India.

(4) Where an amount collected as tax levied byaseStnder article 246A has been used for paymettetax levied
under clause (1), such amount shall not form gfati@Consolidated Fund of the State.

(5) Parliament may, by law, formulate the principler determining the place of supply, and whenpply of goods, or of
services, or both takes place in the course of-Btate trade or commerce.
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GST council shall make recommendation to the Statethe matter of levied of tax ,

exemption from taxes, place of supply in case t@drstate commerce etc. The quorum of

the meetings of GST council shall be one half @ tbtal no. of members and a new

majority system (different from simple or speciahjority) has been introduced under

clause 9 as Every decision of the Goods and Serviex Council shall be taken at

ameeting, by a majority of not less than threetfmrof the weighted votes of the

members present and voting, in accordance witlfoll@ving principles, namely:

(a) the vote of the Central Government shall have ajmehge of one-third of the total
votes cast, and

(b) the votes of all the State Governments taken tegethall have a weightage of two-
thirds of the total votes cast, cast in that megetin

Insertions in definition clause: - Some provisidrave also been inserted in Article 366
which is a definition clause and those definitioggve meaning for whole of the

Constitution following definition has been inserted

(i) After clause (12), the following clause shadl inserted, namely:—

‘(12A) “goods and services tax” means any tax oppsuof goods, or services or both
except taxes on the supply of the alcoholic lig@othuman consumption;

(i) After clause (26), the following clauses shadl inserted, namely:—

‘(26A) “Services” means anything other than goods;

(26B) “State” with reference to articles 246A, 2889, 269A and article 279A includes a
Union territory with Legislature.

Amendment in Article 368

Article 368 provides power and procedure for theadment in the Constitution of India.

Amendment can be made in three ways:

1) Simple majority- This kind of amendment is not lgedone under Article 368.

2) Special majority- As per one of the author it isible majority under this amendment
has been done by the way of half of the total membad not less than two third of
members present and voting.

3) Ratification by states- If any changes have be@pgsed to amend the provisions
related to change in the federal structure thengaleith special majority ratification
of not less than one half of the States is alsaired to amend the Constitution.

One hundred first amendment acts proposed to nfakeges in chapter 1 of part 11 so it
was necessary to pass it with ratification by Sta@ST is a matter related to both union
as well as state hence in article 368 of the Ctigin, in clause (2), in the proviso, in

clause (a), for the words and figures “Article 1@2article 241", the words, figures and

letter “Article 162, Article 241 or Article 279A’Mall be substituted. It was done to make
it clear that in future law related to GST counsilegislated not only by parliament but
also with the ratification of states.
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Other Amendments

One hundred first Amendment Act inserted Art. 246ich is for subject matter, Art.
269A which is done for financial matter, Art. 279hich is about GST council,
amendment in Art 368 for the future purposes. Tliesertions changed many thing and
they are going to affect many other articles of @wnstitution so for this purpose many
other Article as 248, 270, 271, and 286 etc. has béen amended. Sixth schedule was
amended and this was done in sub paragraph 3 efygh 8. In seventh schedule
amendment was done in in lists also In Union listr§£84 of list substituted and Entry 92
and 92 C shall be omitted, in state list Entry d &2 shall be substituted and Entry 55
shall be omitted.

Conclusion

In conclusion it can be concluded as from GST 2617 most of the indirect tax laws
have been repealed and a new taxing system hasriemuced which came into force
on T July 2017 as we all remember the words of thetipialns “it is a kind of second
independence, it is a kind of economic freedomtinfrthese words it can be understood
that this legislation is going to change the taxéygtem as well as the fund generation
system through the taxes.

Constitution is the supreme law of the land andtder general laws must conform to it

so it was necessary to make certain changes isupeme law itself because without

amending Constitution it was impossible to thinkuatbsuch a vast change. GST is a new
taxing system for India though it is implementedsame of the countries and gave good
results too but the Constitution prior to thislégfi®n has a system of taxation so it was
very necessary to amend the Constitution prioragsimg of GST.
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Challenging Dimensions of Right to Health:
Need for Independent Effective Legislation

Dr. Pradeep Kumar

Abstract
Health is a fundamental right of human beings withebich they cannot enjoy other human rights. Mddica
professionals violate human rights and it is a cleat violation of the right to life under Articl2l of the
Indian Constitution, 1950. Access to appropriatelttefacilities as human rights is not only a humased
as a matter of right of every human, but also izeaessity for all human beings without any disanatibn.
Every human has a right to health, a patient beingnan, is also entitled to it without any exception.
Patients are extremely vulnerable at the point eteiving health care in various ways. Universal
Declaration of Human Rights, 1948 Article 25 affgnfEveryone has the right to a standard of living
adequate for the health of himself and of his f@gmilCESCR, 1966 Article 12 provides the most
comprehensive Article on right to health as a humight. This Article recognizes “the right of evene to
the enjoyment of the highest attainable standarghyfical and mental health.” Right to health asrtan
right is recognized, inter alia, in Article 5 (eiv) of the International Covenant on the Eliminatiohall
forms of Racial Discrimination of 1965, Article 11(f) and 12 of the Convention on the Eliminatioralbf
forms of Discrimination against Women of 1979 amticke 24 of the Convention on the Rights of theldChi
of 1989. The World Health Organization (WHO) Comsitiin was drafted in 1946, and Declaration of Alma-
Ata was adopted in 1978. The Ottawa Charter for He&tomotion of 1986 and the Bangkok Charter for
Health Promotion in a globalized view also refleoe tconnections between public health and humansgight
and they are indirectly related to the patientsatle rights. Also the National Health Bill, 2009 fef for
protection and fulfillment of rights in terms aiiéss and wellness, fithess equity and justice,intoasist of
the ones related to all the underlying determinaftiealth further to health care and for engaginghe
purpose of health for all. Right to get right aftey to, use and experience all the centers, gagjgetrvices,
programmes and conditions important for the betiethe a preferred of fitness conducive to livintifa in
dignity shall recommend that centers, gadgets,isesy programmes and situations presenting. Thigepa
offers with the Challenging dimensions of Right ®alth and need for unbiased powerful Legislation an
evaluation with particular connection with properhealth care in India.
Keywords: Health, Human rights, Right to Health, Health care, Medical professionals,

Introduction

Every individual has the right to a widespread adiity and intellectual fithess conducive
to dwelling a existence in dignfty The topic of this invoice primarily based ondper

to fitness’ it to be defining as means ‘proper lo$a@lutely everyone to a general of bodily
and mental fitness conducive to residing a existéndalignity®. Right to get admission
to, use and experience all the facilities, itenmfferings, programmes and conditions

! Assistant Professor, Faculty of Law, Banaras Hindu Weirsity, Varanasi.
2 Section 8, of The National Health Bill, 2009.
* Section 2 (hh), of The National Health Bill, 2009.
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essential for the conclusion of the a popular toiess conducive to living a life in dignity
shall mean that facilities, goods, offerings, pesgmes and situations presenting.

The WHO Constitution, 194@nvisagesthe highest attainable standard of health as a
fundamental right of every human beih@ight to Health is a basic right of human
beings without which they cannot enjoy other huméghts. The World Health
Organisation prescribes a doctor population rati@:©000. The doctor-population ratio
of some of the countries are: Australia 3.374:1@@zil 1.852:1000, China 1.49:1000,
France 3.227:1000, Germany 4.125:1000, Russia 63600, the USA 2.554:1000,
Afghanistan 0.304:1000, Bangladesh 0.389:1000,skaki0.806:1000.

India has one doctor for every 1,668 pedpiecording to the Planning Commission’s
draft (NITI Aayog), the country’s government-run altb-care system is hamstrung
because the number of doctor is short of the tdrget jaw dropping 76%, there are 53%
fewer nurses, specialist doctor are short by 88%diographers are short by 85% and
laboratory technicians are short by 80%. A largepprtion of quacks or unqualified
medical practitioners practice in the under-servaihl areas. While there is a huge
shortage of doctors, there are over one milliomés' practicing in Indi&Unqualified
medical practice is a big business in India.

The Universal Declaration of Human Rights, 19Agicle 25 affirms, “Everyone has the
right to a standard of living adequate for the tiheaf himself and of his family”. The
International Covenant on Economic, Social and@altRights, 1966 widely considered
as the central instrument of protection for thehtitp health, recognizes “the right of
everyone to the enjoyment of the highest attainatdedard of physical and mental
health? This Article recognizesthe right of everyone to the enjoyment of the leigh
attainable standard of physical and mental healtRight to health as human right is
recognized, inter alia, in Article 5 (e) (iv) of ethinternational Covenant on the
Elimination of all forms of Racial Discriminatiorf 965, Article 11.1 (f) and 12 of the
Convention on the Elimination of all forms of Disoiation against Women of 1979
and Article 24 of the Convention on the Rightsted Child of 1989. The Ottawa Charter
for Health Promotion of 1986 and the Bangkok Chafte Health Promotion in a
globalized view also reflect the connections betwpeblic health and human rights and
they are indirectly related to the patients’ healjhts.

4 The WHO Constitution was adopted by the IntermaticHealth Conference held in New York from 19 Jtm@2 July
1946, signed on 22 July 1946 by the representati’/64 States and entered into force on 7 April8L94

5 Available on
/leconomictimes.indiatimes.com/articleshow/596976@8?utm_source=contentofinterest&utm_medium=tett&camp
aign=cppstAccess on 22/01/2019 at 03:20 pm.

5 Available on https://www.livemint.com/Science/BFelCnQ2fp120Kf&ibZP/Why-do-quacks-function-freely-in-
India.htmlaccess on 22/01/2019 at 03:29 pm

7 Available on https://www.thehindubusinessline.com/opinion/indiealthcares-inconvenient-truth/article22259516.ece
access on 22/01/2019 at 03:34 pm.

8 General Assembly resolution 217 A of"lDecember 1948.

® Article 12 of the International Covenant on EcomgnSocial and Cultural Rights, 1966, General Adslgmesolution
2200A (XXI) of 16 December 1966.
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The Indian Constitution guarantees right to lifelerArticle 21which lays down that “no
person shall be deprived of his life or personbériy except according to procedure
established by law”. Right to life would be meanéss unless medical care is assured to
a sick person. Right to health care is a fundanheigfiat interpreted by the Apex Court
underArticle 21 of the Constitution of India. In the Constitutidhere was not any clear
cut provision on Patients’ rightérticle 21 of the Constitution casts a special obligation
on the state to protect citizens’ life from mediaat other forms of negligence.

In the Directive Principles of State Policy (DPSppvided under Part IV of the

Constitution of India, the State is under an oliiagg to eliminate inequalities in status,
facilities and opportunities; to strive to provitie everyone certain vital public health
conditions such as health of workers, men, womead eimldren; just and humane

conditions of work and maternity relief; raiseddéwf nutrition and the standard of living
and improvement of public health. Health is a stibjeatter of state so it can regulate
medical profession with standard form of rules eggllations.

The obligation of the state to ensure the creadioth to sustain the conditions congenial
to good health is casted by the Constitutionalatives contained in different Articles:
Articles 38 State to secure a social order for the promotibmelfare of the people;
Article 39(e) the State shall, in particular, direct its poltoyards securing the health
and strength of workers, men and women, and théetemge of children are not abused
and that citizens are not forced by economic néges enter avocations unsuited to
their age or strengthirticle 39(f) the state shall, in particular, direct its poltoyvards
securing that children are given opportunities dacilities to develop in a healthy
manner and in conditions of freedom and dignity dnat childhood and youth are
protected against exploitation and against mordl material abandonmem#rticle 42
provision for just and humane conditions of world anaternity relief, andArticle 47,
duty of the state to raise the level of nutritiordahe standard of living and to improve
public health.

The Constitution of India, 1950 guarantees thetrighhealth as a human right and
judicially interpreted to expand the meaning anabscof the right to life so as to include
the right to health and make it enforceable byueirbf the constitutional remedies
available under Article32 andArticle 226 of the Constitution. Any person whose rights
have been infringed can move the Supreme Courtruldiele 32 of the Constitution.
The Constitution of India undérticle 226provides the right to move the High Court by
appropriate proceeding for the enforcement of itjets conferred and guaranteed under
the Constitution and other laws.

% prof. S.K. Verma, Prof. S.C. Srivastava and Sadligmad Jilani Syed,egal Framework for Health Care in Indi@New
Delhi: The Indian Law Institute, LexisNexis Buttemths, 2002), pp. 13-14.
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Right to health and medical care thus being ontbe@imost important fundamental rights
of the Indian citizens and its guaranteed enforcgrhas also been assured. It is towards
this end that the attitude of the hospitals, botivéénment and private was found grossly
unsatisfactory as they refused to address medgai-tases especially accident victims.
Historical decision of the Supreme Courtlarmanand Katara v. Union of India dealt

on this point. In this case a petition was filedl@nArticle 32 on the refusal of medical
practitioners at a private hospital to treat anidesg patient for non-compliance of
procedural formalities.

The court expressed deep concern on the plight@flent case where medical facilities
are not provided until the procedural formalitiee aompetent which sometimes results
in worse consequences leading to the death ofdtidemnt victim. It directed the medical
institutions to provide medical aid and treatmeninediately irrespective of whether the
procedural formalities have been complied with of oy imposing an obligation on the
medical institutions, the Court has conferred atpsright on the citizens. The Court
observed:

There can be no second opinion that preservatiomushan life is of paramount
importance that is on account of the fact that difeas lost, the status quo ante cannot
be restored as resurrection is beyond the capafcihan. It is the obligation of those who
are in charge of the health of the community toseree life so that innocent may be
protected and the guilty may be punishédticle 21 of the Constitution casts an
obligation on the State wherein the State is dutynld to extend medical assistance for
preserving life. Every medical practitioner whetherl government hospital or otherwise
has the professional obligation to extend servid#s due expertise for protecting lifé.

In A. S. Mittal & Ors. v. State of Uttar Pradesh & Ofgthe Supreme Court, while
dealing with public interest litigation under Atgc32 of the Constitution, alleging
negligence on the part of the medical practitionengroviding services at an eye camp,
the court held that maintenance of the highestdsta@hof aseptic and sterile conditions at
place where ophthalmic surgery or any surgery iooted cannot be over emphasised.
The court held that the state government shoulatdifthe victims some monetary relief,
in addition to sum off 5,000 already paid by wayneerim relief. The state government
was directed to pay a further sum®»f 12,500 thex the victims.

In M/s Cosmopolitan Hospital & Anor v. Smt. Vasanth&&r & Ors!* the Supreme
Court reiterated its stand towards the constitaioight of an employee, to health and
medical aid, and safety from occupational healthahds. The above stand has been
affirmed by the Supreme Court @onsumer Education and Research Center v. Union of

1 ALR. 1989 SC 2039.

12 Manoj Kumar Sharma, “Right to Health and Medical€as a Fundamental RighAIR Journal,2005, pp. 256-257.
2 ALLR. 1989 SC 1571.

14(1992) 1 CPR 820.
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India®®. In this case Supreme Court went a step further diglitg right to health and
medical care a fundamental right undeticle 21 read withArticles 39(c), 41 and 4of
the Constitution so as to make the life of workmeganingful and purposeful. The right
to life which includes protection of health andesgth of workers is the minimum
requirement to enable a person to live with dignity

Under the Constitution of India, health is essdigtia state subject. However, several
provisions relating to the protection of the rigbfspatients are provided in the statute.
Article 21, Right to life has been expended by Supreme Court in several cases. The
court has held that providing adequate medicallifiesi for people is an essential
obligation undertaken by the Government in a welfatate.Paschim Banga Khet
Mazdoor Samity and others v. State of West BenghlAmothel®, Article 47, Part IV
DPSP direct state to protect the health of itzerts. Compensation in awarded under
Article 32.

The Supreme Court held that the denial of emergartyo the petitioner due to the non
availability of beds in the Government Hospital amis to the violation of the right to

life underArticle 21 of the Constitution of India, 1950. The Court wentto say that the

Constitutional obligation imposed on the StateAwticle 21 cannot be abdicated on the
grounds of financial constraint.

In State of Punjab v. Ram Lubhaya Baggupreme Court observed that the right of one
person is correlated to a duty upon another, iddai, employer, government or
authority. In this case the Supreme Court examthedssues of the constitutional right
to health care under Arts. 21, 41 and 47 of thes@mtion of India 1950.

In Mr. “X’ v. Hospital ‘Z’*® question arose regarding the privacy of AIDS putie
Supreme Court held that the ‘right to privacy’ i mbsolute. Where there is a clash of
two fundamental rights, namely the appellant’s trighprivacy as part of right to life and
his fiancés right to lead a healthy life which & fundamental right undéuticle 21,the
right that would advance the public morality or [wlinterest, would alone be enforced
through the process of court. Thus, the hospittia@ises could wave confidentiality in
the public interest.

It is to note that AIDS patients are denied treativend the health provider adopts a
discriminatory attitude towards them. Thereforshibuld be obligatory on the part of the
health provider to provide medical treatments t®3lIpatients. Right to health care is a
fundamental right of AIDS patients so there is achtor sensitive medical professionals.

1 ALLR. 1995 SC 922.
16 ALLR. 1996 SC 2426.
17(1998) 4 SCC 117.

B ALLR. 1999 SC 495.
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The National Consumer Disputes Redressal Commigdi@DRC) in Pravat Kumar
Mukherjee v. Ruby General Hospital & Oth€rdeclared that a hospital is duty bound to
accept accident victims and patients who are iicaticondition and that it cannot refuse
treatment on the grounds that the victim is no& iposition to pay the fee or meet the
expenses or on the ground that there is no cldaBare of the victim available who can
give consent for medical treatment. Sumanta Mukleerp 20 year old student was
injured when a Calcutta Tramway Corporation bushist motorcycle. The victim was
taken to the nearest hospital, the Ruby Generapitéds

The victim was conscious when he reached the radspitd showed the Medical
Practitioners his medi-claim policy insuring hinr £65,000/-. He assured the hospital
that all the bills would be cleared and requesked treatment be given. Those persons
immediately poole 2,000/- and informed that tieyl contacted the parents of the
victim and the parents were willing to pay the bak However, since the amountf
15,000/- was not arranged, the hospitals discoatinteatment. The victim died.

The NCDRC while imposing damages in a sun? of Xkbdaon the Hospital observed
that Medical Practitioners at the hospitals carfiret demand fees before agreeing to
treat the patient and they cannot also insist arseot of the relatives of the victim before
starting emergency treatment. The National Comisselied onParamanand Katara
decided by the Supreme Court, referred to aboveeltt that the preservation of human
life is of paramount importance. That is also imsmnance with the Code of Medical
Ethics. Recovery of fees can wait, but treatmenhotbe denied’

In Air India Statutory Corporation v. United Labour (dn and Other%, the Supreme
Court observed that right to health and medicag dar protect the health and vigour,
while in service or after retirement, was held adamental right of a worker under
Article 21 read with Article 39(e), 41, 43, 48-Adaall related constitutional provisions
and fundamental human rights to make the life of thorkmen meaningful and
purposeful with dignity of person. The right to lkaof a worker is an integral facet of
meaningful right to life, to have not only a meayfirl existence but also robust health
and vigour without which the worker would leadfe Ibf misery. Lack of health denudes
him of his livelihood. Compelling economic necegsd work in an industry exposed to
health hazards, due to indigence for bread-winfondpimself and his dependents, should
not be at the cost of the health and vigour of#bgmen.

Hospitals and medical practitioners have to ifitigicreen the persons to decide if the
persons require emergency medical treatment. ¥f tlienot require such treatment, the
further provisions of the Act will not apply. If is determined that the persons require

1911 (2005) CPJ 35 NC.

20207 Law Commission Report on “Medical Treatment afecidents and During Emergency Medical Conditionl an
Women in Labour,” August 2006, pp.13-14.

#1997 AIR SCW 430.
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emergency medical treatment, first they have tsthbbilized and thereafter, they must be
given treatment.

If the hospital or medical practitioner does noténacilities for screening, stabilization
or emergency medical treatment, the persons habe tmansferred to another hospital or
to a medical practitioner having facilities. Aswat safeguards have to be taken while
making the transfer, as to call for the servicearohmbulance or other vehicle, as to how
the persons should be taken care of during traabithese matters are provided in detalil
in the Bill annexed to the Report.

The hospitals and medical practitioners have tontaai registers as to screening,
stabilization, treatment or transfer. The Statestmpuiblish a scheme for reimbursement
of expenditure incurred by hospitals, medical ptiacters or for ambulances and the
States must allocate separate funds for this parpldse duty of the States in this behalf
can be traced to Article 21 as well as to DPSP eiated in the Constitution of Indfa.

Conclusion

The Constitution of India, 195b provides safeguards for the protection of existesand
private liberty. Rights of patients need to be cedebecause they may be closely related
to the proper to existence of the patients. Treatraed analysis associated information
ought to be made available to every affected perSovery affected person has proper to
health and safe remedy, without distinction of apge, consisting of race, colour,
intercourse, language, faith, political or othevieg/s, national or social starting place,
belongings, birth or other fame.

In the DPSP furnished below Part IV of the Constitu of India, the State is, below an
responsibility, to take away inequalities in stataenters or opportunities coverage
toward securing the fithess and strefttti people, man and ladies, and the tender age of
kids® are not abuse and that residents aren't pressiaefihancial necessity to enter
avocations unsuited to their age or electricity strive to offer to all and sundry positive
vital public health situations consisting of fitsesf workers, guys, ladies and youngsters;
simply and humane situations of labor and materoityfort ; raised stage of nutrients
and the usual of dwelling and improvement of pubbalth. Health is a topic be counted
of state so nation can regulate scientific professith preferred form of policies or
regulations. Right to fitness care is a fundamenigatk interpreted via the Apex Court.

Right to fitness is expressly transformed and dedlaas a fundamental proper, and a
appropriate amendment to the Constitution is mad¢his effect like adding a new

2 |bjd.
2 It was adopted by the Constituent Assembly of Imia26" November 1949 and became
effective on 28 January 1950.
* Article 39(e) of Constitution of India, 1950.
25 H
Ibid.



Pageb0 Dr. Pradeep Kumar

Article 21 (B) in the Constitution of India, 195The clinical practitioner is to serve
humanity with full respect for the honour of sufes. Human life is extra precious, it
have to be preserved in any respect value andsfitspecialists are ethically bound to
provide vital hospital therapy to the patients.

In different hand Indian public health care gadget collapsed to nothing or even poorer
United States like Bangladesh and Kenya has addaheealth signs. The 70 % of the
fitness expenditure is met from private resourdéss is a unmarried maximum essential
cause for indebtedness in rural areas and cantafphrdia public health gadget really
does now not exist. So how can we say that rightetalth care in India is fundamental
rights? This assertion suggests stark fact givendiyg a union minister, the fall apart of
fithess care gadget in India, who is liable fosthNow a day’s query arises that how we
can enforce the fitness care polices in efficacimasiner. But it lack of political will and
because of corruption implementation of fithesegawmlices in India absolutely failed.
The National Health Bill 2009 is ready in 2008 loute loss of political wills this bill
couldn't be enacted even after 11 years. Now theeed to unbiased powerful rules for
health.
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Media in Protection of Democratic Human Rights

Mr. Gaurav Guptd

“A responsible Press is the handmaiden of effecjudicial administration. The Press does not $ymp
publish information about cases and trials but, jeats the entire Justice — hierarchy (police, pmagers,
lawyers, Judges, Courts), as well as the judicial psses, to public scrutiny. Free and robust repoyti
criticism and debate contribute to public understizng of the rule of law, and to a better comprehemof
the entire Justice — system. It also helps imptbeequality of that system by subjecting it to ¢leansing
effect of exposure and public accountabilify.”

....Mr. F. S. Nariman

Introduction

In recent years, it has become apparent to obsea®mwell as practitioners of mass
communications that human right is more newswottign it was. The media have

become interested not only in violations of humights, but in the institutional apparatus
that has been designed to promote and protect hugtas. Partly this is due to the fact

that many governments and international institiidrave integrated human rights
principles into their policy frameworks. Formallyerefore, the human rights discourse
and human rights law influence directly public pgliand diplomatic relations in ways

that was not the case until the end of the Cold.\8&rce 1945, but more especially in the
last twenty five years, numerous international démds and conventions have been
approved and ratified by governments and internaticrganizations. They set out

detailed guidelines on unacceptable and acceptabliguct in numerous areas of life.

The many humanitarian crises in the last decade ho caused media organizations to
increase their coverage of human rights. Some ef rtiost serious human rights
violations have either taken place in the conteéxamned conflict, or have been the
immediate cause of conflict erupting. One effecthi$ has been to muddy a distinction
between human rights and humanitarian issues thataiready none too clear in the
minds of many journalists. Though journalists haxpanded coverage of human rights
issues into new areas, many human rights issuegnaler-reported. Issues that are less
visible, or slow processes, are covered rarely. &unights are still taken largely to mean
political and civil rights, and the importance afoeomic, social and cultural rights is
ignored widely by the media in their coverage obreamic issues, including the
international economy, poverty, inequity and soaiadl economic discrimination. Section
2 (d) of Protection of Human Rights Act, 1993 defirhuman right as,Rights relating

to life, liberty, equality and dignity of the indiwal guaranteed by the Constitution or
embodied in the international covenants and enfalbteby court in Indid

! Research Scholar, Department of Law, Bundelkhanditkrsity, Jhansi.
2 Available on http://presscouncil.nic.in/speechgpiéfech6.htm
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Human Rights in History

The concept of Human Rights has arisen from thatad@iral rights of all human. The
belief that every person by virtue of his humanégtyentitled to certain natural rights is a
recurring theme throughout the history of mankiticcan be traced back thousands of
years from the Vedas to the Hammurabai Code (1180t®the Magna Carta, the French
Declaration of Human Rights, and the American BflIRights. Time and again history
shows that the existence of human rights has lemgnised and accepted as a necessary
component for the well being of civilisation at agiyen time.

Various rules and punishment on variety of matieckiding women'’s rights, children’s
rights and slave rights are mentioned in the cddelaanmurabi. The Persian Empire
(Iran) established unprecedented principles of hunights in the 6 century BC under
the reign of Cyrus. Three centuries later, the ManrEmpire established pri nciples of
civil rights. Religious documents— the Vedas, thbld the Quran and Analects of
Confucius also referred to the duties, rights asonsibilities of the citizens.

In 1222, theManden Charterof Mali was a declaration of essential human sght
including the rights to life, and opposed the picacof slavery. Several 17and 1§
century European philosophers developed the cormfepatural rights, the notion that
people possess certain rights by virtue of beingdu The United States Declaration of
Independence includes concept of natural rightsstatés “that all men are created equal,
that they are endowed by their creator with centimalienable rights that among these are
life, liberty and the pursuit of happiness”. Thencept of human rights has undergone a
revolutionary change since him Magna Charta of 121%he rights contained in the
Unites Nation Convention. The charter of United iblag which came into force in
October1945 begins with the determination of theppe of member nations to save the
succeeding generations from the scourage of war tangkaffirm their faith in the
fundamental human rights and the dignity of humeindp

Relation between Human Rights and Democracy

The values of freedom, respect for human rightsthagrinciple of holding periodic and
genuine elections by universal suffrage are esdealements of democracy. In turn,
democracy provides the natural environment forptaection and effective realization
of human rights. These values are embodied in thivdtsal Declaration of Human
Rights and further developed in the Internationat€&hant on Civil and Political Rights
which enshrines a host of political rights and Icliberties underpinning meaningful
democracies.

The link between democracy and human rights isutagtin article 21(3) of the
Universal Declaration of Human Rights, which states
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“The will of the people shall be the basis of thehauity of government; this will shall be expressad
periodic and genuine elections which shall be byersal and equal suffrage and shall be held byetecr
vote or by equivalent free voting procedures.”

The rights enshrined in the International CoveramtEconomic, Social and Cultural
Rights and subsequent human rights instrumentsriogvgroup rights (e.g. indigenous
peoples, minorities, people with disabilities) ampally essential for democracy as they
ensure inclusivity for all groups, including eqtyaknd equity in respect of access to civil
and political rights.

For several years, the UN General Assembly andfahmer Commission on Human
Rights endeavored to draw on international humahtsi instruments to promote a
common understanding of the principles, norms,dsteds and values that are the basis of
democracy, with a view to guiding Member Statesl@veloping domestic democratic
traditions and institutions; and in meeting the&imeitments to human rights, democracy
and development.

This led to the articulation of several landmarkalations of the former Commission on
Human Rights. In 2000, the Commission recommendgetias of important legislative,
institutional and practical measures to consolida®ocracy (resolution 2000/47); and in
2002, the Commission declared the following asresseslements of democraty

» Respect for human rights and fundamental freedoms

* Freedom of association

* Freedom of expression and opinion

» Access to power and its exercise in accordancetivitmule of law

» The holding of periodic free and fair electionsumjversal suffrage and by secret

ballot as the expression of the will of the people

* A pluralistic system of political parties and orgaations

* The separation of powers

* The independence of the judiciary

» Transparency and accountability in public admiatstn

* Free, independent and pluralistic media

Media

Media is an all-encompassing term referring to finesentation and transmission of
information by a multiplicity of outlets (radio,l&xision, print and the Internet). In this

report, we use the term to refer to the individuaisl organisations that communicate
with the public via print, radio, television andtédmet broadcast, and video and film
production. When human rights organisations put mports, they are in effect

participating in such media activity, as are gowaent public affairs departments. News
organisations are part of the media, but their imsdgn principle at least, is to evaluate
all information that is released, and to seek miamtion that is relevant but not available

% Available on http://www.un.org/en/globalissues/@enacy/human_rights.shtml
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immediately. The term media, however, is widely enstbod to refer primarily to news,

and unless otherwise stated it will be so used. egd mention above that the free and
independent media is essential of democracy so maternational and national

instruments who secures the freedom and indepeaddmedia is as below:

Instrument, securing the freedom of Media

Article 19* of Universal Declaration of Human Right, 1948

Everyone has the right to freedom of opinion anpression; this right includes freedom to hold opirs
without interference and to seek, receive and imjpdormation and ideas through any media and re¢gssl
of frontiers.

Article 19 of International Covenant on Civil and Political Rights, 1966

(1) Everyone shall have the right to hold opinion withmterference.

(2) Everyone shall have the right to freedom of expoesshis right shall include freedom to seek, rigee
and impart information and ideas of all kinds, rediass of frontiers, either orally, in writing or in
printing, in the form of art, or through any otheredia of his choice."

1! Amendment of U.S. Constitutiofi provides

“Congress shall make no law respecting an establishafarligion, or prohibiting the free exercise thef;
or abridging the freedom of speech, or of the presshe right of the people peaceably to asserndohel, to
petition the government for a redress of grievarices

Article 10 of European Convention of Human Rights:

“Everyone has the right to freedom of expressidms Tight shall include freedom to hold opinionsdaio
receive and impart information and ideas withoueiférence by public authority and regardless ohfrers.
This Article shall not prevent States from requrithe licensing of broadcasting, television or oz
enterprises”

The Madrid Principles on the Relationship between e Media and Judicial
Independence 1994

Freedom of the media, which is an integral partfreledom of expression, is essential in a democratic
society. It is the responsibility of judges toagnize and give effect to freedom of the mediappyyang a
basic presumption in their favour and by permittimgly such restrictions on freedom of the mediages
authorized by the International Covenant in Civil aRdlitical Rights (“International Covenant”) and ear
specified in precise law3.he media have an obligation to respect the rigtitsdividuals, protected by the
International Covenant, and the independence ofutieiary.

Preamble of Indian Constitution
...... liberty of thought, expression, belief, faithd amorship; Art. 19(1)(a): All citizens shall have the
right,...... To freedom of speech and expression;

4 Available on http://www.un.org/en/documents/udiaéx.shtmi#al0

5 Available on http://treaties.un.org/doc/PublicatldNTS/Volume%20999/volume-999-1-14668-English.pdf

¢ Available onwww.ushistory.org/gov/10b.asp

7 Available onwww.echr.coe.int/Documents/Convention_ ENG.pdf

8Available on
http://www.caluniv.ac.in/Global%20mdia%?20journalf@mentaries/C%207.%20%20%20%20%20SOUMYA%20DUTT
A.pdf
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Role of Media in Democracy

The role of media has several facets. These fawditate the function of the media and
the reason to describe it as the “fourth estatbé three wings of the state—legislature,
executive and judiciary are assigned by the cautitit of India, distinct roles. All meant
to sub serve a common constitutional purpose. phipose is the common good of the
people. Cicero said: “the good of the people iscthef law”.

The role of the media as the watchdog in a demgdgato ensure that the constitutional
purpose is served by the proper discharge of imstdational obligation by each of the
three wings. Proper discharge of its role by thedimeequires it to faithfully and
objectively inform the people of the real statefwoictioning of each of the three wings,
and to focus attention on the deficiency or dewratiif any, from the correct path to
enable correction of the aberrations. The role efliais complementary, and, therefore,
it is the ‘fourth estate’. It is beyond controvertsat freedom of speech and expression
includes freedom of propagation of ideas, and fte#dom is ensured by freedom of
circulation.

The democratic culture envisages an open sociéty.concept of an open government is
derived from the right to know which is implicit ithe freedom of speech guaranteed
under article 19(1)(a) in the Constitution of Indidis is necessary to enable the people
to discharge their participatory role in the contins process of the government, not
confined merely to the sporadic exercise of votimgriodically, dissemination of
information or freedom of communication is a pdrthos exercise. Freedom of speech is
meaningful only when it includes the right to knaich in turn is effective only with
‘freedom of communication’. The rights and obligatiof the media in the context of its
role are to be viewed in the perspective of ite fiunction in a democracy as the medium
for dissemination of information. Every right hascarresponding obligation. A right
must, therefore, be viewed along with the attendabiigation in the context of its
purpose.

Freedom of the press is not expressly mentionedtticle 19 of the Constitution of India
but has been held to flow from the general freedbispeech and expression guaranteed
to all citizens under article 19(1)(a). By judic@instruction it has been held to include
freedom not merely to write and publish the views &lso to carry on the business to
disseminate the information to the people and topagate one’s views. The right
includes freedom of communication not only throygimt but also the electronic media
which has become a potent force in current times Ehimplied from the constitutional
provisions providing for a representative governindis freedom is subject only to
reasonable restrictions imposed by law under artd€l(2) in the interest of sovereignty
and integrity of India, the security of the stdtgendly relations with the foreign state,
public order, decency or morality, or in relatiom ¢contempt of court, defamation or
incitement to an offence. The extent and scopeesfdom of the press are indicated in
the decisions of the supreme court of India.
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Media and Social Responsibility

The normative view of the press argues that thelwcnof the media has to take into
account public interests. The main public interessterions that the media need to
consider include freedom of publication, plurality media ownership, diversity in
information, culture and opinion, support for trentbcratic political system, support for
public order and security of the state, universakh, quality of information and culture
disseminated to the public, respect for human sigind avoiding harm to individuals and
the society.

The social responsibilities expected from mediathe public sphere were deeply
grounded with the acceptance of media as the fastate, a term coined by Edmund
Burke in England. With the formation of the 1947n@uoission on the Freedom of the
Press the social responsibility of media becameoag debating point. It was formed in
the wake of rampant commercialization and sensaligm in the American press and its
dangerous trend towards monopolistic practices.

The report of the Hutchins Commission, as it wdkedawas path breaking on its take on
social responsibility and the expected journalistemdards on the part of the press. The
theory of social responsibility which came out lsistcommission was backed by certain
principles which included media ownership is a pulifust and media has certain
obligations to society; news media should be faljective, relevant and truthful; there
should be freedom of the press but there is atssed for self regulation; it should adhere
to the professional code of conduct and ethicsgaveérnment may have a role to play if
under certain circumstances public interest is leaath

Democracy, Media and the Public Sphere

Informing the citizens about the developments m ghciety and helping them to make
informed choices, media make democracy to fundtioits true spirit. It also keeps the
elected representatives accountable to those wduteel them by highlighting whether
they have fulfilled their wishes for which they weglected and whether they have stuck
to their oaths of office. Media to operate in aaalddemocratic framework needs to be
free from governmental and private control. It reedtd have complete editorial
independence to pursue public interests. Thersdsthe necessity to create platforms for
diverse mediums and credible voices for democradirive.

It has already been discussed that media has garded as the fourth estate in
democracy. Democracy provides the space for aliem&leas to debate and arrive at
conclusions for the betterment of society. The jghplagreed norms are weighed over
that of actions on the part of economic organizetiand political institutions. This is

close in essence to the concept of public sphererevhational public debate and
discourse is given importance. Individuals canlfreliscuss issues of common concern.
Media plays one of the crucial roles behind themfation of public sphere (Panikkar,

2004). However, Barnett is of the opinion that indarn times the true sense of public
sphere is getting eroded with the media of pubdibade getting transformed to mediums
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for expressing particular interests rather thaneggninterests which are universally
accepted. This signifies that public sphere whechssential for a vibrant democracy can
actually be channelized to serve vested interagier than public good.

Media and Indian Democracy

The political system in India is close in spiritttte model of liberal democracy. In the
constitution of India the power of the legislatuexecutive and judiciary have been
thoroughly demarcated. The party system in operai® a competitive one with
flexibility of roles of government and oppositichhere is also freedom of the press, of
criticism and of assembly. Indian democracy hasagdvattracted attention worldwide
and has made scholars to ponder over the secitst fificcess amidst considerable odds.
In India diversity is almost everywhere and it & a developed nation. The problems of
poverty and inequality in distribution of income viea been constant irritants.
Nevertheless, till today democracy has survivetthéncountry.

The role of media in India, the largest democratcyhe world is different from merely
disseminating information and entertainment. Edogathe masses for their social
upliftment needs to be in its ambit as well. Inoairmtry where there is large scale poverty,
unemployment and underdevelopment media has anefidy towards developmental
journalism. It has a role to play behind format@mnpublic opinion which can force the
political parties to address the core issues hagntie country's progress. However,
public opinion can be manipulated by vested intsresserve their own goals. Media can
conceal facts and project doctored ideas to infleghe electorate and thereby the voting
outcome. Values like objectivity and truthfulnesgpresentation of news and ideas can be
totally done away with.

In India public service broadcasting was given mumportance after independence. It
was used as a weapon of social change. AIR (AlialiRadio) and Doordarshan, the
public service broadcasters in the country hadeélponsibility of providing educational
programs apart from information and entertainmelawever, it needs to be taken note
of that the public service broadcasting systemhandountry was closely identified with
the state. A monopolistic media structure undeiestantrol has the threat of becoming
the mouthpiece of the ruling elite. The scenaris Wwaund to change with the opening up
of Indian economy in a bid to integrate with thelmll system. It signalled the emergence
of a competitive market in the field of media wilblic service broadcasters getting
challenges from private entities. This, howeverd lthe seeds of a new problem of
ownership.

Ownership pattern of media across the globe arlddia is a cause for concern. There
are big corporate houses who own newspapers aedisiein networks. A higher
concentration of ownership increases the riskagftured mediaMedia independence in
such a scenario gives way to safeguarding thedstt@f the owners who may not serve
social responsibilities. The space for pluralityidéas is eroded sending ominous signals
for democracy. Bogart (1995) opines that in manyaeatic countries media ownership
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has reached dangerous levels of concentration. a$ecited the examples of News
Corporation's (owned by Rupert Murdoch) 37 % sharé&Jnited Kingdom's national
newspaper circulation an&ilvio Berlusconi'sownership of top three commercial
television channels, three pay TV channels anduarnewspapers and magazine in ltaly
which act as his political mouthpieces. Transmetigopowerful media organizations are
in operation in India post liberalisation. These &rg multinational corporations who
own a chunk of the mass media market ranging fremspapers, television, radio, book
publishing to music industry.

In India there are big players like the Times Grauyg ABP who rule the roost in the
media arena. The growth of media conglomeratestzaid powerful presence has raised
fears of manipulation of ideas by a powerful fewrideental to the democratic fabric.
The corporate giants have also engaged in sevenpetiion among themselves dishing
out news and content which is primarily dominatgdénsationalization, sleaze and glitz
to capture wider markets. The disturbing trend thed emerged in the present media
scenario is the use of media in the battle betweh political groups. In fact, this new
phenomenon is in operation in India with newspaperd news channels taking sides
while presenting facts. The same event can be mexsén two contrasting manners in
two newspapers or two television channels. Promotid hate speech in place of
constructive debate and creating an atmosphereaspicon rather than social trust has
the danger of making people cynic about the dentiocsatup leading to its breakdown.
While discussing the dangers associated with tlveldpments in media it needs to be
said that media in India has also undertaken ngtésh have strengthened democracy.

The complexity of the role of the media:

Guaranteed freedom of expression is the base foliante take a responsible role of
protector, promoter and educator in human rights] also to expose human rights
violations while protecting the reportefBhere is not just one role of the media. Media
can take on many roles, which makes the discussiohow to link media with human
rights very complex, depending on the question:

Media in the role of the agenda setter / gate keepe

The media has a lot of power to turn an issue anfublic debate or to ignore it. That
concerns national and international topics. Letket an example of Anna Hazare
Andolan and see the difference between Delhi andnbéi. Media supports Delhi

Andolan that's why it was converted into huge mass/ement but in Mumbai it was

totally flop from beginning. There can be a patacunterest of the owner of a media,
economical motives and also personal preferencgéspecialization of a journalist that
influence what ends up on the agenda.

Media in the role of the entrepreneur

“Sex and crime” sell, as we know. It's not only thesponsibility of the media but
ofcourse the one of the readers who influence traditgy of a medium, supporting it's
existence as consumers. In times of economicaisctie competition factor is high,
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cutting back jobs of journalists influence the dyahnd media don’t want to take risk in
their agenda setting.

Media in the role of the perpetrator

In many cases the media has an important roleatirfgeup conflicts, using propaganda
towards minorities. Also the use of language imteof reproducing stereo types or the
media violating the rights to privacy are importessiues to consider.

Media in the role of the “amplifier”

If we think about that, we come across the problemsliteracy, education, available
technology (internet). A democracy needs a broadiankandscape in order to enable
public debates on relevant topics. In that sensentbdia is an important factor for a
healthy immune system of every democracy. The meaia‘amplify” people’s voice; it
can make their positions, questions, needs or ddsragard.

Media in the role of the educator

Media can be active in reporting on human righgsies, for example on the situation of
minorities in a country in order to decrease stéypes and increase understanding. A
TV program can educate children on their right§\asoap can transport values through
theirs characters. The choice of movies shown inand in cinemas can influence
people’s perspectivearanteed freedom of expression is the base foiantedtake a
responsible role of protector, promoter and edudatbuman rights, and also to expose
human rights violations while protecting the repostA diverse media environment with
independent media and no monopolization is cruniavoiding media getting into the
role of the perpetrator and limiting the effectsagénda setting.

Media as a watchdog

The media as a watchdog of the democratic system ureearthed its various
shortcomings. Investigative reporting in print dalkvision media has helped in exposing
large scale corruptions which have robbed the naileCommonwealth Games Scam
the Adarsh Housing Society Scam, Cash for Vote Saadthe Bofors Scanare the
highpoints of the Indian media. Across newspapatstalevision channels voices have
been raised when the bureaucracy, judiciary orrgihblic functionary have crossed the
laxman rekha. There have also been initiatives rompte community media for the
citizens to air their concerns. This is a significkeap towards alternative media usage
which is distant from the dominant structure. Heéhe importance lies more in
participatory communication right from the gras$so@ther than communication which
flows top down.

Various television channels have also given theegar ordinary citizens to air their
views in the form of citizen journalists therebyomoting democratic participation.
Newspapers have educated the masses by informarg i the developments in the
field of science and technology. They have alsagesged strong views against prejudices
which harm the society. Much developmental news &lae been aired through the
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medium of radio. Its comparative low cost and wégeeptance among poorer sections
have made it a potent tool for expressing ideasefio@al to the public. Internet, a
relatively newer entrant in the field of mass medias proved to be more democratic
than newspaper and television. Internet has pravilde opportunity for citizens who are
conversant with the medium to express their vielnsuta number of issues. In many
cases groups have been formed by likeminded paspte discuss and debate over a
number of decisions on the part of the governmedt seek new ideas for way ahead.
The power of the internet can be easily judged ftbendevelopments in Egypt in recent
times. Social networkingites like Facebookand Twitter were used to garner support
against the regime of President Hosni Mubarak (Kwalow we can easily see the
same in support of Narendra Modi and Congress jrattydia.

Internet has been used by various public servigarozations and N.G.Os to inform
people about their objectives and also to make taeswre of various initiatives on the
part of the government as well as non governmegarosations for social upliftment. In
internet the barrier to communication is minimalieth helps in the formation of a
participative environment. There is also greatep@werment of the users through higher
level of interactivity and flexibility in choice ofnedia outlets. The potential of the
medium lies in its ability to be more personaliZeg offering user-created content.
Nevertheless, there is the threat of advertisingmaes influencing media outputs. Those
who control considerable wealth have the opponuttt sway public opinion in their
favour with the help of mass media. In the 2G st@enRadia Tapes controversy brought
in focus the journalist, politician and industr@nglomerate nexus. Developments like
these are a threat to democracy and undermine éaganfraternity. Advertisements in
newspapers, television, radio and at times theriatehave become a part of the present
election campaigns. Candidates with better fundee tthe edge over others in being
voted to office because they can buy newspapeesgat considerable air time.

Human Rights and Media

Media has been entrusted with the responsibilitguarding the rights of the people in a
democratic political system. This points towards fhivotal role that media can play in
ensuring that the people who make a political sysenjoy its positive outcome.

However, it is important to come out of the visigndiscourse of media and critically
look at its role and function in our present squoditical context.

Media as the promoter of human rights in India

Since media are the eyes and ears of any demosa@tiety, their existence becomes
detrimental to the sustenance of all democratigeties. Unless a society knows what is
happening to it and its members, the question atepting or promoting rights does not
emerge. Hence, it is in fulfilling this functionabmedia justifies its existence. No doubt
in India, media especially the print, has played ieaportant role ineducating and
informing citizens of their rightas well as the violations of such rights. One oann
forget that the origin of newspapers in India ftsely in challenging the denial of
rights.Hicky’s Bengal Gazettewas begun in 1780 to challenge the autocratic oliine
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East India Company. In South Indihe Hindy we are given to understand, constantly
attracted the wrath of the then British governmdmgcause it drew attention of the
readers to the gross violation of people’s dignapd rights. In the post —
independence India too the newspapers have colystatitacted the anger of and
harassment by the governments for trying to taletthth to the people. Significant
section of the national press has dared to oppeosatethat have changed the course of
history in India — Emergency, Babri Masjid demailitj the Godhra carnage, Nandigram
and recently Mujaffarnagar.

However, one cannot forget that for much of thesgre¢he rights of the dalits, women,
rural poor, urban poor, and workers in the unorggahisector increasingly remained
outside the purview of human rights. Further, otflg human rights violations by the
state against the middle class became violatiohsioian rights for media.

The Role of Media in Protection of Human Rights

Human society has developed from Stone Age to spgee But while some nations or
societies have developed apace the others seem tmwhere in the race. The rights
which citizens enjoy vary depending upon the ecadopsocial, political and cultural
developments. In view of the fact that there is\lutionary change and growth in every
sphere of life and mainly in the communication amedia world, media today, plays a
decisive role in the development of society. Thius tole of media in protection of
human rights cannot be ignored or minimized. Madia communicator of the public.
Today its role extends not only to giving factsasvs, it also analyses and comments on
the facts and thus shapes the views of the people.

The impact of media on society today is beyond tiaumol debate. The media has been
setting for the nation its social, political ecoriorand even cultural agenda. With the
advent of satellite channels its impact is evemmdraand deeper. With twenty-four hours
news-channels, people cannot remain neutral tauaatfected by what the channels are
serving day and night. It is, therefore, of paramamportance that the media plays an
important and ethical role at all levels and inpalits of the country and the world.

Media can play a major role in protecting and prongophuman rights in the world. It can
make people aware of the need to promote certduesan the cause of human rights
which are of eternal value to the mankind. Peacen-violence, disarmament,
maintenance and promotion of ecological balance$ wampolluted environment and
ensuring human rights to all irrespective of castelour and creed should be the
minimum common agenda for the media. The mediapeaform this role in different
ways. It can make people aware of their rights,0erpits violations and focus attention
on people and areas in need of the protection ofamurights and pursue their case till
they achieve them. Media can also give publicitythte individuals and organisations,
which are engaged in securing human rights. Thik emicourage as well as motivate
others to do the similar work.
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Media can inform and educate the people of thghts and suggest ways and means by
which they can solve their problems and thus empiogyeghem to protect their rights.
Since media plays the role of communication betwtberstate and the public, it can also
play an effective role of making the authoritiesaagvof their duties. Media’'s new role
today is reporting, analysing and commenting. ¢efaa challenge in playing the role in
protecting human rights in the world. While playitigs new role, there is risk of its
misuse. For that self-regulation is the need oftibigr. Journalists should set ‘Lakshman
Rekha’ while reporting human rights violations. Thein aim before the journalists
should be to give facts but not in a manner and #ié purpose to create sensation and to
arouse the sentiments of the people. Projection landuage should be decent and
civilised. Journalists should not add insult touimg. Media should refrain from giving
statements and pictures that are flaring. Sinceianisdthe mirror of the society, care
should be taken that the mirror is not hazy.

While reporting such violation media should not gtuenced by authorities. It should
look deep into the problem and provide solution®réMreporting of the facts is not
enough. It should give reasons of the problem &edngature of the violations and then
give solutions. Press has a sacred duty to focusahurights violations and then
measures for protecting them.

Freedom of expression is a sacred right well aeckpiver the globe and journalists
should respect this freedom. In Indian constitytidnfinds place as a guaranteed
fundamental right. The Government of India in tumgh constitutional mandate

professes its anxiety to protect and safeguardftinidamental right. But no right and for
that matter the right to freedom of expression sodute and unfettered in all

circumstances but bound by duty to maintain peackharmony of the body polity by

exercising prudence and restraint in the exerdisiglot to freedom of speech. If exercise
of this right is likely to inflame passion, the higto freedom of expression needs
circumspection and consequent restraint for grepted of the society.

The apex court of the country in a watershed juddnie the case oDlga Tellis v.
Bombay Municipal Corporatiohdeclared that a man has not only a right to livetb
live with human dignity. Consequently all attribsitéor living with the dignity of a
human soul namely education, shelter etc. are tgubeanteed and welfare activities of
the State must be directed to ensure socio-econcomdition where no one in the
country is deprived of the basic requirements &al la dignified life. The Media being the
watchdog of the nation must work for guiding themple and the government to move
towards such goal relentlessly and in right diacti

Media is increasingly getting concentrated in thends of a few. While such a
concentration will reduce media spaces for plucites, they also make such voices look
non-significant. With media becoming and industapd profits becoming a priority,

® AIR 1986 SC 180.
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audience, who are increasingly referred to as ‘egbbecome merely numbers to
determine the amount of advertisement revenuenttigftow into the organisation.

Example cases in which Cognizance taken by NHRC dahe ground of published
news

The Commission has taken cognizance of a presstreggationed, "Kids thrashed for
refusing insect-infested school meal" that appeane€@he Hindustan Times' dated
16.7.2012. The Commission vide its proceedingsdda&07.2012 issued notice to
the Chief Secretary, Government of Bihar and thstridt Magistrate, Vaishali to
submit a report in the matter within four weekseT®hief Secretary, Government of
Bihar was also directed to inform the Commissiotoashat steps are being taken by
the administration for monitoring and supervisidnnid day meal scheme in the
schools including the quality of food being sertethe school children in Biha?.

The Commission came across with a new item regardiissing children with a
caption 'Chief Minister does not comment, Home ti@i does not listen, DG is not
available' appeared in the Gujarati Daily 'Sandesirmedabad dated 27.5.12. As per
the report, a number of kids have been disappeanirtge city of Ahmedabad in
recent months and this number is increasing dagdyy It has been alleged in the
report that police is not taking appropriate act@mnthe complaints made to them
regarding disappearance of children. It has beghdualleged that the parents of the
missing children have approached various highehaaities but in vain. The
newspaper also carries the photographs of thegtnotade by the family members of
the missing children and other people. Taking commie of the press report, the
Commission vide proceedings dated 13.6.12 diretitedChief Secretary, Govt. of
Gujarat and DGP, Gujarat to submit detailed repamtshe matter within four
weeks!!

Dr. Lenin, vide his e-mail letter dated 22.8.20b8Marded a copy of the press report
captioned, “Sare-aam Dikhi Police Ki 'Mardangi” tlagpeared in a local newspaper
‘Jansandesh Times' dated 19.8.2012. The press edlegied that a police constable,
Bechu Singh Yadav gave severe beating a fruit vendwen he expressed his
inability to pay illegal gratification of Rs.50/-echanded by him. The incident took
place in front of gate No.1, City Railway Statiokllahabad. The press report also
shows a photograph wherein the constable is trigngverrun the victim under his
motorcycle thereby subjecting him to torture. Thantnission vide its proceedings
dated 28.08.2012 issued notice to the Director ér&f Police, State of Uttar
Pradesh as well as SSP, Allahabad to submit a trépahe matter within four
weeks?

The Commission has takenio-motucognizance of a press report captioned, “Tamil
Nadu shocker Dalits lead isolated lives in enclofmtte” that appeared in 'Rediff
news (www. rediff.com)’ on 15.8.2012. The pressoreplleges that 50 houses in

10 (Case No. 2432/4/39/2012 NHRC).
1 (Case No. 654/6/1/2012 NHRC).
12 (Case No. 28200/24/4/2012 NHRC).
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village Velayuthapuram, Tuticorin district of Tamiladu belonging to Scheduled
Caste Community are enclosed with a barbed feraesttparate it from the other
parts of the village. The members of the Sched@adte Community residing in
these 50 houses have been leading isolated liesiids having no basic facilities
like sanitation and water. It has also been allethed Rettiars, who own all the
agricultural land in Velayuthapuram, do not empllog Scheduled Castes and hence
they travel to other villages to find work. The Quission vide its proceedings dated
21.08.2012 issued notice to the Chief Secretarywe@unent of Tamil Nadu to
submit a report in the matter within four weeksspganse received from the authority
is under consideration of the Commisstdn.

Conclusion

Media is expanding its horizons each and every atay playing an important role in
democracy and in protection of human rights. Medias largely become
massinformationrather than massommunicationBut at same time it is diverting from
its social responsibility to fair and proper ne®smetimes the commercialized media, by
fake reporting or act as paid media, just for ggttinoney and high TRP,s; do injustice
instead of promoting justice.

Media needs to communicate with the governmentsQs|Giuman rights activists and
the public the critical discourse of human rightsl ahe violations. May be a paradigm
shift is required to look at media communication @snmunity interaction rather
thanmasscommunication. Such a shift would then justify #eered role that media has
been called upon to play. If the media does nat tgk the role of enabling protection of
human rights of the citizens, then it would becoameaccomplice to the violation of
human rights. | would like to conclude by quotiMghatama Gandhi

“One of the objects of a newspaper is to understifnedpopular feeling and give expression to it, Aerotis
to arouse among the people certain desirable semis) and the third is the fearlessness to expopalar
defects.™

- <=

13 (Case No. 2254/22/41/2012 NHRC).
14 Available on http://presscouncil.nic.in/speechggélech6.htm
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National Commission for Protection of
Child Rights: An Overview

Ms. Astha Misra

Abstract
Children are the future of the country. The welfafeth® entire community, its growth and development,
depends on the health and well being of childreryTieed special protection because of their aggsipal
and mental status. Recognizing this fact, the Gowent has taken various executive as well as ldyisla
steps to protect them. The employers take berfefitamy loopholes in the law and exploit childreneyrh
cannot be developed as responsible and productembrars of tomorrow unless an environment which is
conducive to their social and physical health iswed. Every nation, developed or developing, litks
future with the status of the children. Childhooddsothe potential and also sets the limit to theurkt
development of the society. If the children aredoetquipped with a broader human output, the sgpaigll
feel happy with them. Neglecting the children leatbse of the growth of the nation and society as alevh
in several manners. If children are deprived ofithghildhood - socially, economically, physicallyncga
mentally - the nation gets deprived of the poténtiaman resources for social progress, economic
empowerment and peace and order, the social stalaiid good citizenry. This paper deals with National
Commission for Protection of Child Rights an overviewndian context.
Keywords: Child, Human rights, exploits children, Child Development,future development

The hallmark of culture and advance of civilizatimonsists in the fulfilment of our obligation toetyoung
generation by opening up all opportunities for gvehild to uphold its personality and rise to itdl Stature,
physical, mental, moral and spiritual. It is thethiright of every child that cries for justice frothe world as
a whole.

...Justice V.R.Krishna lyer

If we are to attain real peace in this world, dnaé are to carry on a war against war, we
will have to begin with the children this is saig Mahatma Gandhour nation’s father.
This sentence has very long and immense importénoee,ours hope, ours future linked
with children. Children are happening to be phyicand mentally the most vulnerable
segment of human population. Till the child becoinelependent, he or she is dependent
upon their parents, teachers and society and dawelot. There are a number of
problems which a child is destined to face. Theespaoblems which such child acquires
genetically, such as physical disability, infantielio and in certain unfortunate cases
difficulties in life due to poverty illiteracy antl health of the parents.

The Child has to suffer due to adult prejudice garrels between parents result in the
running of the future of the child. The family quels affect his career so much that the
child loses his future for no fault of his own. @héen suffer in society in more than one
way. They suffer in domestic field where crimes epenmitted against them; there are

! Assistant Professor, Institute of Legal StudiesirSRamswaroop Memorial University, Lucknow.
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cases of neglect of their health, welfare and cHney are denied the love and affection
they need when they are young. Then there are chsesual abuse even in the domestic
area. Child labour, child prostitution, human tidding in children, child marriage,
sexual abuse infanticide, feoticide is major probfacing the humanity.

Promotion and protection of the rights of the adldhave long been a major concern of
the international community in 1924, long before tnited Nations was established, the
Legal of Nations adopted the Geneva Declaratioth@fRights of the Child, the need to
extend international protection to the child wastfrecognized by the United Nations in
1948 in Article 25(2) of the Universal DeclaratiohHuman Rights, 1948, Protection of
Children Rights was further elaborated in the Dmatlan of the Rights of the Child,
1959. Later the concept was spelled out in twospaftthe International Bill of Human
Rights i.e. International Covenant on Civil and ifRcdl Rights (Art. 23 and 24) and
International Covenant on Economic Social and CaltiRights (Art. (6)). Most
prominently the Convention on the Rights of Childsaconcluded by the UN General
Assembly on 28 November 1989 (Resolution 44/25)dNdCommittee on the rights of
the Child was convened in Geneva for its openisgisa on 3 September 1991.

The Child Convention is an instrument of infiniteyréficance which binds peoples
everywhere to cooperate for improving the livingnditions of children in every country
in particular, the developing countries and to egah viable jurisprudence ojuvenile
justice’ the Vienna Declaration and Programme of Actidi®93 emphasized the
principle of first call for Children and underlingtie importance of major national
international efforts for promotion respect for thights of the child to survival
development and participation. The declaration i§ipally referred to female infanticide,
child prostitution, child pornography as well akatforms of sexual abuse and enjoined
the international community, the U.N. specializgdrecies to take appropriate measure to
ensure the effective protection and promotion ofnén rights of girl children. The
Vienna Declaration also urged States to repeatipgitaws and regulation and to remove
customs and practices which discriminate agairst#use harm to the girl child.

International standards on child protection havenb&urther complemented by two
optional protocols to the convention on the rightighe child. Which the U.N. General
Assembly adopted in 1999, the U.N. Convention oman$fnational Crime against
Organized Crime 2000 is also critical importancehe child as it beside other things,
also deal with human trafficking.

India being party to various human right Convergiodeclarations and covenant
particularly the convention on the Rights of Chilt®89 is under an international
obligation to take appropriate legislative admiisve and other measures to secure the
implementation and enforcement of the rights of ¢thdd as set forth in the treaties
ratified or acceded to by it.
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There is around 250 child legislations but duehirtpoor implementation, the concept
of the child rights remains an illusion. The ideald goal projected in the U. N.
instruments and the Indian Constitution demand islgapf children & future by law and
by harmonizing their lives with the right to hea#thd a happy environment. This is true
requires suitable amendments in the existing latiisi and enactment of new legislation
in areas uncovered by existing laws.

According to child rights activists there is a nded a comprehensive law on children
that integrate the CRC 1989 and the four sets wil @olitical, social economic and

cultural rights of every child — their right to siwal protection development and
participation. Very recently the central Governmset up the National Commission on
children to prevent the violation of child rights.

As well all know India participated in the in thenited Nations Assembly Summit in
1990, which adopted a Declaration on Survival, &tidn and Development of Children.
India Also acceded to the Convention on the RigftChild 1992 which makes it
incumbent upon signatory states to take all necgsstaps to protect children’s rights
enumerated in the convention. In order to ensusgeption of rights of Children the idea
of a children commission was proposed in 1998. dé&partment of Women and child
development prepared the draft National Commis&orProtection of Child Rights Bill
in 2001.

Parliament in 2003 The Government adopted the NatiGharter for Children 2003. To
fulfill its international commitment an Act, the @mission for protection of child Rights
Act, 2005 (Act 4 of 2006) was passed. It is antacprovide for the constitution of a
National Commission and State commission for Ptme®f child rights and children’s
Court for providing speedy trial of offences agéainkildren or of violation of child

rights.

The Commission works as a statutory body for tlmgation of children’s rights and also
as on independent ombudsman for children. The cesiam has seven member statutory
bodies comprising specialists in the field of chilélfare and headed by a person of
eminence in the field of child rights. It is manel& safeguard in the interest of children,
guide Government policy on child related issues swlew the law and programmes
relating to the children’s development.

The commission has same judicial powers. It haspineer to inspect any juvenile
custodial home or children’s institution under thentrol of the Central or State
Government or any other authority including sooci@janizations where children are kept
for the purpose of treatment, reformation or pridecthe commission can also tadego-
moto notice of matters relating to the deprivation dfildren’s rights and non-
implementation of laws providing for the protectiand development of children. Its
primary objective is however to guide policy deors on issue relating to children.
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National Commission for Protection of Child Rights

As we all know India participated in the United iats (UN) General Assembly summit
in 1990, which adopted a Declaration on Survivait&tion and Development of
Children, India also acceded to the ConventiorherRights of Child (CRC), 1992 which
makes it incumbent upon signatory State of takeedlessary steps to protect children’s
right enumerated in the Convention. In order touem$rotection of Rights of Children,
the Government has adopted the National Charteciiddren 2003. Pursuant to the
constitutional mandate to protect child rights anthe fulfillment of its obligation under
the CRC India enacted the Commission for Proteatio@hild Rights Act was enacted in
2005. This Act provides for the constitution of aatnal Commission and State
Commission for Protection of Child Rights and Cieldls Courts. By the Commission
for Protection of Child Rights (Amendment) Act-2006 the proviso to section 4 for the
words “Minister in charge of the Ministry of Hum&esources Development” the words
“Minister-in-charge of the Ministry or the Departnieof Woman and Child Development
were substituted. This chapter deals with the degdion, structure and functions of the
National Commission for Protection of Child RigiRCPCR)?

Constitution of National Commission for Protectionof Child Rights
The constitution of National Commission is giverdenSection 3 of the Act. This body
is constituted by the Central Government by naiifin. It exercises the powers
conferred and to perform the functions assigned toder this Act. The Commission
consists of a chairperson and six members. The Gssion also comprises six members
out of which at least two must be women, from tbikoWing fields to be appointed by
the Central Government form amongst persons of emai®, ability, integrity, standing
and experience in

1. Education

2. Child health care, welfare or child development

3. Juvenile justice or care of neglected or margieaizhildren or children with

disabilities.

4. Dimension of child labour or children distress

5. Child psychology or sociology and

6. Law relating to childreh

The Chairperson is appointed on the recommendaifoa three members selection
Committee constituted by the Central Governmenteunithe Chairmanship of the

Minister in charge of the Ministry of Human Resaif2evelopment. For being appointed
the chairperson, the person should be a man/worhamimence and should have done
outstanding work for promoting the welfare of chéd.

The Chairperson and every Member hold office a$ dac a term three years from the
date on which he assumes office. But no Chairpecsaan member shall hold the office

2 Mamta Rao, Faw Relating to Women & ChildréfLucknow: Eastern Book Company, 2008), p. 438.
% |bid at p. 439.
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for more than two terms. Again, no Chairpersonror @ther Member shall hold office as
such after he has attained (a) in the case of @#raion, the age of sixty-five years and,
(b) in the case of Member, the age of sixty years.

The Chairperson or a Member may be writing underhand addressed to the Central
Government, resign his office of any time. Subjecthe provisions of sub-section (2) of
Section 7 the Chairperson may be removed from fiiseoby an order of the Central
Government on the ground of proved misbehavioncapacity.

Notwithstanding anything contained in sub-sectid) ©f Section 7 the Central

Government may by order remove from office the gleson or any other member, if

the Chairperson or, the case may be, such otheberem

* Is adjudged an insolvent or

* engages during his term of office in any paid emplent outside the duties of his
office, or

» refuses to act or becomes incapable of acting or

» is of unsound mind and stands so declared by a etmmnipcourt, or

* has so abused his office as to render his contomuan office detrimental to the
public interest, or

* is convicted and sentenced to imprisonment for flanoe which in the opinion of
the control Government involves moral turpitude or

* Is without obtaining leave of absence from the cassion absent from three
consecutive meeting of the commission.

But no person shall be removed under Section 7 thdt person has been given an
opportunity of being heard in the matter. Comingotocedure for transaction business
section 10 of the Act stipulates that the Commissball meet regularly at its office at
such time as the Chairperson thinks fit, but thremths shall not intervene its last and
the next meeting. All decisions at a meeting shalltaken by majority. In the case of
equality of votes, the Chairperson or in his absehe person presiding shall have and
exercise a second or casting vote. If for any neae Chairperson, is unable to attend
the meeting of the commission, any member choserthbymembers present from
amongst themselves at the meeting, presides. Therixsion shall observe such rules of
procedure in the transactions of its businessetrtbeting, including the quorum at such
meeting or may be prescribed by the Central GoverminAll orders and decisions of the
Commission must be authenticated by the Membeetagr or any other officer of the
Commission duly authorized by Member-Secretanhia behalf. While the Commission
is headed by a Chairperson, it is assisted by Men8ecretary and other officers and
employees in the discharge of its functions andedut

Chairperson He/she is the head of the NCPCR arfiaehiappointment is made as per the
provision of the CPCR Act, 2005. He/She ensures Gmanmission functions strictly as
per the provision of the Act and discharges itcfioms as stipulated in the Act. He/She
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is to ensure that the commission meets regulariysatffice once in a period of three
months. He/She is to ensure that for the purposeesafting an agenda as provided in the
Act is prepared at least two working days befoee riteeting and minutes are recorded
immediately after the meeting. He/She is also tsuen that the decision taken in the
meetings are in conformity with the CCR Act, angliementation is as per the decision
taken by the Commission.

He/She is to ensure that all matters where a spegproval of the Central Government
is required are referred to the Central Governmegit in time through self-contained
notes. He/She is to ensure that all provisionsPER Act for enquiring into complaints
on violation of Child rights are taken up by then@uission as per the provisions of the
Act. He/She is also to ensure that effective messare taken up for ensuring of the
child rights and cases of violation of the chilghts are taken upuo-motofor taking
remedial measures. He/She is authorized to takisidemn all financial matters subject
to observance of the FR/SR/GFR etc. excepting tkases where specific approval of
Central Government is required. Member Secretary rasponsible for proper
administration of the affairs of the Commission atsdday to day management. He can
take decision in all financial matters subject tbservance of the provision of
FR/SR/GFR etc. up to Rs. 1Lakh in each case.

All other officers are required to exercise suchvers as are delegated to them by the
Commission, Chairperson-Member Secretary from tinégme. The NCPCR emphasizes

the principle of universality and inviolability ahild rights and recognizes the tone of
urgency in all the child related policies of theuntry. For the Commission, protection of

all children in the 0 -18 years age group is ofatdoaportance. Its main focus is on the

most vulnerable children. This includes focus ogiales that are backward or on

communities or children under certain circumstaraesso on.

The NCPCR believes that while in addressing onimesahildren, there could be fallacy
of exclusion of many vulnerable children who may fadl under the defined or targeted
categories. In its translation into practice thektaf reaching out to all children gets
compromised and a societal tolerance of violatibchild rights continues. This would in
fact have an impact on the program for the targgidulation as well. Therefore it
considers that it is only in building a larger aspbere in favour of protection of
children’s rights those children who are targetéible and gain confidence to access
their entitlements. Likewise, for the Commissioremvright the child enjoys is seen as
mutually-reinforcing and interdependent. Therefihre issue of gradation of rights does
not arise. A child enjoying his rights at hef"\&ar is dependent on the access to all her
entittements from the time she is born. The padlidi@erventions assume significance at
all stages. For the Commission all the rights alidcén are equal importance.

As above noted, NCPCR has been set up under thasioro of the Commission for
protection of Child Rights (CPCR) Act, 2005 by thgnistry of Woman and Child
Development for protection of child rights and m@iatters connected with as incidental
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thereto in the context of the United Nations Coiieenon the Rights of Child (CRC) as
acceded to by India on T December 1992.

Before proceeding to discuss how the Commissioniritagpreted of mandate and what
are its priority areas it is necessary to undedstanw the expression “Child Rights” is
defined in the Act according to sec. 2(b) “ChildgRi’ includes the children’s rights
adopted in the United Nations convention on thbtsi@f the child on the 30November,
1989 and ratified by the Government of India onte December, 1992

Function and Powers of the Commission

Under Section 13 (Chapter- Ill) of the CPCR Actge tfunction assigned to the

commission is as undér:

1. To examine and review the safeguard provided byrater any law for the time
being in force for the protection of child rightadarecommend measure for their
effective implementation:

2. To present to the Central Government, annually @nduch other intervals or the
Commission may deem fit, reports upon the workihthose safeguards.

3. To inquires into violation of child rights and resmend initiation of proceeding in
such case;

4. To examine all factor that inhibit the enjoymentrajhts of children affected by
terrorism, communal violence, riots, natural disastomestic violence, HIV/ AIDS,
trafficking maltreatment torture and exploitatigggrnography and prostitution and
recommend appropriate remedial measures.

5. To look into the matters relating to children inedeto special care and protection
including children in distress, marginalized andadivantaged children, children in
conflict with law juveniles, children without famgiland children or prisoners and
recommend remedial measures.

6. To study treaties and other international instrunaer undertake periodical review

of existing policies, programmes and other actsition child rights and make

recommendations for their effective implementationthe best interest of the
children.

To understand and promote research in the fietchitd rights.

To spread child rights literacy among various sectof society and promote

awareness of the safeguards available for the girote of these rights through

publication the media seminars and other availatdans.

9. To inspect or cause to be inspected any juvenséodial home, or any other place of
the residence or institution meant for children,dem the control of Central
Government or any State Government or any othehosaity. Including any
institution run by a social organization where diéh are detained or lodged for the
purpose of treatment reformation or protection k@ up with these authorities for
remedial action. If found necessary.

10. To inquire into complaints and takeo-motanotice of the matter relating to

© N

4 Section 13 of the Commissions for Protection oldCRights Act, 2005.
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Deprivation and violation of Child Rights

Non-implementation of law providing for protectioand development of
children.

Non-compliance of policy decision guidelines ortinstion aimed at mitigating
hardship to the ensuring welfare of the childred &m provide relief to such
children, or take up the issues arising out of suwktters with appropriate
authority and,

To discharge such other functions as it may congideessary for the promotion of such
right and any other matter incidental to the abfmrections. The Commission shall not
inquire into any matter which is pending before @t& Commission or any other
commission duly constituted under any law for ih@tbeing enforce.

Powers

Under Sec. 14 of the CPCR Act the power assignéitet@€ommission are as under:
The Commission shall, while inquiring into any neattreferred in clause (j) of sub
section (1) of section 13 have all the powers afvi court trying a wit under the code of
civil procedure 1968 and in particular, in respa&fdhe following matters namely:

A.

moow

Summoning and enforcing the attendance of any pessml examine him an
oath.

Discovery and production of any document

Receiving evidence on affidavits.

Requisitioning any public record or copy thereaifircourt or office: and

Issuing commission for the examination of the wsses or documents.

The commission shall have the power to forward amge to a Magistrate having
jurisdiction to try the same and the Magistratevtiom any such case is forwarded shall
proceed to hear the complaint against the accusedthe case has been forwarded to
him under section 346 of the Code of Criminal Pdue, 1973.

Activities of NCPCR

The Vision of the NCPCR is to protect and defenddchights in the country in the

context of the United Nations Convention on thel&gf Child (CRC) as acceded to by

India. Its mission is to ensure that the right bfchildren irrespective of their gender

religion, caste etc. are protected.

(1) To inquire into cases of violation of child right®id recommended action against
violators of child rights.

(2) To examine factors which inhibit enjoyment of chiliphts and recommend
appropriate remedial measures?

(3) To undertake research and studies in the fieldhitd cights.
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In order to attain the commission’s mandate of ewsthat each and every child has an

access to all entittements and enjoys all her sigtite commission’s focus is on the

following tasks:

1) The first is to build public awareness and createoaal force in the country to stand
children and protect their rights. A national Cdeace has to be generated that
captures the imagination of each citizen to takdepin the nation because it takes
care of all its children.

2) Armed with this kind of a mood the Commission’skias to look at the gaps in the
policy framework and the legal framework and makeommendation to see that
rights based perspective is adhered to by the Govent, while it makes its policies.

3) Thirdly, the task of the Commission is to take pedfic complaints that come up
before it for redressal of grievances and also tgksuo-motocases, summon the
violation of child rights get them presented befibre commission and recommend to
the government or the judiciary action based omauiry.

4) Finally, the role of the commission is in armingeif with proper research and
documentation. The legitimacy and credibility toatkhe commission says and does
is based on solid research and data. Though eweiyotihe country knows that the
predicament of the majority of the children in aountry is vulnerable and that
children are not treated well, this has to be ani&ited by information; it cannot just
be on emotional argument.

Complaints on Child Rights Violations
One of the core mandates of the commission is dqoie® into complaints of violation of
child rights. The commission is also required tketsuo-motocognizance of violation of
child rights and to examine factor that inhibit #g/§oyment of rights of children.
a) No fee shall be chargeable on such complaints.
b) The complaints shall disclose a complete picturéhef matter leading to the
complaints.
¢) The commission may seek further information/affitawr may be considered
necessary.

Complaints can be made in any language includé&gghth Schedule of the Constitution.
Complaints should be self contained and neatlytewityped. The Commission may ask
for further information and affidavits to be filed support of all whenever considered
necessary. Application form there is no format pribged for seeking information.
Application can be made through a simple legibteste

The complaints should be self-contained and spedifie nature of information and the
purpose of seeking information should be clearlyntiomed in the application. The
application should also indicate his telephoneiNany.

Right of the Citizen in case of denial of infornmati and procedure to appeal the
complaining party should before making a complaimgure that the complaint is:
1) Clear and legible and not vogue anonymous or pssudous
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2) Genuine, not trivial or frivolous

3) Not related to civil disputes such as propertytsgtontractual obligation and the
like.

4) Not related to service matters.

5) Not pending before any other commission duly ctumstdl under law or sub-
judice before or court tribunal.

6) Not already decided by the commission

7) Not outside the preview of the commission on aimgoground.

In cases which are taken cognizance of by the Cesian on the basis of complaints
received by it osuo-motothe commission writes to the concerned authoritiMarities

to investigate/inquire into the matter and timeitinif there is no response reminder is
issued to furnish report within a stipulated tirfiestill information not received notice is
issued by the commission to the concerned authibrigport/information is not received
despite issue of notice, summons are issued tedheerned authority to appear before
the commission to explain along with relevant reédocuments.

The Commission may take any of the following stegftéer receipt of inquiry

report/information from the concerned authority.

1) If a receipt of inquiry report/information the conssion is satisfied that no further
inquiry is required or that required action hasrbtken by the concerned authority.
It may not proceed with the complaint further anftim the complaint accordingly.

2) Where the inquiry disclose the commission of violatof child rights or negligence
in prevention of violation of child rights by a didbservants. It may recommend to
the Government as authority concerned to initipteseeding for procession or such
other action commission may deem fit against theeemed persons.

3) Approach the Supreme Court or the High Court careefor such direction order as
the court may deem necessary.

4) Recommend to the concerned government or authdoitythe grant or such
immediate relief to the victim or the members df/her family as the commission
may consider necessary.

Recommendation made by NCPCR
The Commission has been made some recommendatioh istgiven below:

Recommendations for Abolition of Child Labour

Any strategy for the elimination of child labour stihave these two critical components:
stringent laws and a strengthened school systemewdtéldren removed from work can

be sent. Given the varied situations in which gkiddare working, strategies for the
elimination of child labour need to be inclusivedanon-negotiable. In order to

effectively abolish child labour it is necessaryémove the artificial distinction between
‘child labour’ and ‘child works.
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One of the major preventive strategies, which nfiegture in any national child labour
eradication policy, is the role of social mobilimet and community participation. If
children can be prevented from joining the workethrough the counseling of parents,
children and the employers, much of the task ofousr government departments and
ministries would be reduced. To invoke public ietdrand large-scale awareness on this
issue, there is a need for an extensive awarer@saion campaign launched over a
period of time at the Centre and State on a suesidiasis.

Since the NCLP Scheme is proposed for expansiaf thstricts of the country, there is
an immediate requirement for child labour survewlinthese districts. There should be
synergy between all concerned departments and tniéigisSome of the ministries and
departments that need to work together for abalitb child labour are: Department of
Labour, Department of Education, Police departm&wepartment of Youth Affairs,
Department of Panchayat Raj, Department of WomeinGirild Development, Judiciary,
Gram Panchayats.

The Labour Department should assist children whee heompleted Class X to get
vocational training by linking them up to local $TINGO run vocational training

programmes and private sector initiatives. Youtfunteers, gram panchayats, school
teachers, officers of labour department and so ostrall be given training about child

labour and their respective roles in abolition laifd labour.

Phasing of reform recommendations for Juvenile Juste

The following is the plan to phase of key reforntiatives:

Short-term reform: should be focused on initiatitkeat will drive operational reform,
improve implementation effectiveness and build cé@pawithin the mandate of the
existing policy and legislative framework:

1) Develop and utilize across the country JJB and CBédch Books by the High
Court’'s Transform Children’s and Observation Hortt@®ugh the launch of pilot
initiative with appointment of Special JJ Reformn@uissioners to lead key reform
initiatives in pilot sites nationally;

2) Create and support dedicated juvenile probatiorisunationally with requisite
development of juvenile probation regulation, pekcand guidelines;

3) Set-up independent expert-led social audit prooatenally for government;

4) Launch a country-wide review to identify ‘best giee’ alternate care models and
community based care and protection initiativess€daon their performance and
impact on the child) for their replication and deysnent through scalable
government schemes;

5) Medium-term reform including legislative, policy dstructural reform of existing
operations;

6) Create a Law Commission with a special one yeariappent based on the
recommendations of the Law Commission Report orediler Justice legislative
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reform from child jurisprudential perspective, inding addressing compliance with
international human rights standards;

7) Transform existing institutional care based systéms community based ‘outl
icing’ child protective services system with distrand block level coverage;

8) Continue roll-out of non-institutional, alternatere schemes with the requisite
infrastructure;

9) Develop a juvenile judicial academy through thealepment of dedicated juvenile
jurists.

Recommendation of NCPCR to Abolish Corporal Punishrant

The Committee on the Rights of the Child in the &ah Comment No. 8 defines
‘corporal’ or ‘physical’ punishment as, “any punisént in which physical force is used
and intended to cause some degree of pain or discpiowever light. L/Lost involves
hitting (“smacking”, “slapping’ “spanking”) childre with the hand or with an
implement. In the view of the Committee, corporahigshment is invariably degrading.
In addition, there are other non-physical formspahishment that are also cruel and
degrading and thus incompatible with the conventidbhese include, for example,
punishment which belittles, humiliates, denigratesapegoats, threatens, scares or
ridicules the child.” The Commission Recommend tbatporal punishment should be
abolish from school.

NCPCR Guidelines on Organizing Public Hearings

Public Hearings are gatherings where specific gnees are aired before a ‘jury’. The

concerned government officials are also preseptdasent their status report with respect
to the particular grievance. After hearing the gmigce and the official action-taken

report, the jury gives directions on the case.

Conclusion and Suggestion

Children and childhood across the world been caedtin terms of a ‘golden age’ that is
synonyms with innocence, freedom, joy, play andlitee It is the time when, spared the
retours of adult life, one hardly shoulders anydkof responsibility or obligation. But,
then it is also true that children are vulneralibey need to be cared for and protected
from ‘the harshness of the world outside’ and atbuhhis being so, the adult child
relation, parent in particular, is said to providare and protection’ serving thereby the
best interest of the child and meeting their dagdg needs of survival and development.
The adult is presumed to be the guardian and ih rimspect expected to take the
responsibility of child’'s welfare and developmewhether or not, the premise
underlying this is correct or not, the childhooedlity’ on the whole is questionable
demanding critical evaluation.

By adopting what one way call a protective and pgegive approach it has expanded the
meaning and scope of right already accepted umgeConstitution. Besides, the SC and
the HC have taken affirmative action to promoteithplementation of the convention on
the Rights of the Child. They have ensured the @mgntation of progressive laws and
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the implementation of the restrictive laws in thesthinterests of the childnterestingly;
the concept of PIL which is the brain child of t8€ has played a pivotal role in the
elaboration and implementation of child rights.

Accordingly to an estimate in India there are ntben 250 federal and State legislatfons
that are some way or another relate to childrerer@tare a number of provisions in
general statutes that are relevant to the childriminal law, employment law, laws
covering different aspects of child care, welfared damily law. Adoption custody,

guardianship and succession are governed by teesopal laws.

An impressive number of policies, plans of actiod @rogramme of action relating to
children have been created in India. These aredditian to the goals set out in the
constitution and in earlier legislation. The NatbrCharter for children, 2003 which
replaced the long since outdated 1974 Nationalcipofor children, for instance,
enumerates a number of rights for children, inaigdihe right to survival, good health
and adequate nutrition, proper protection with ipaldr reference to the rights of this
children, equality, freedom of expression and igbatrto a family. But the charter does
not include any reference to the convention orritite of the Child, 1989.

The NCPCR has made an enquiry into hundreds of lzomtp of the violation of child
rights and investigated a number of serious cabehilal rights violation. But like the
National Human Right Commission of which is simply investigative and
recommendatory body after conducting enquiry, makemmendation to the appropriate
authorities to take action against the person wdwuiolated the child rights. It may also
recommend to the Government or appropriate autbsrib provide interim relief to the
victim. In other words the Commission has neithew@rs of prosecution nor it provides
any remedy other than what has already been prdvidder the constitution of India and
other legal framework.

The only benefit which the victim gets is that aftee investigation by the Commission it
is established that the violation of child rightsshtaken place, it can recommend to the
courts to initiate proceeding. The above methodiiges relief to the victims or to the
activist in the sense that in such cases they tloegoire the intervention of the courts to
initiate investigation. Further the courts are midtely to look seriously at cases sent by
the commission in comparison to victim or actiépproaching directly.

® Laxmikant Pandey v. Union of Indian Adoption of ChildrenShiela Barse v. Union of Indian Trafficking of Children;
M.C. Mehta v. State of Tamil NadOn problem of Child laboufyishal Jeet v. Union of Indjeon problem of Child
Prostiution; Unni Krishnan v. State of Andhra Pradesin Education of ChildrenGaurav Jain v. Union of Indiaon

problems of Prostitution and Children forced intogtitution;Gita Hariharan v. Reserve Bank of Indan Guardianship.

® Factories Act, 1948; The employment of Childrert, A®38; The Child Labour (Prohibition and Reguiaji Act, 1986;
The Commission for protection of Child Rights A2005; The infant Milk Substitutes Act, 2003; Theffbition of Child

Marriage Act, 2006.
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It is the duty of Government to ensure the impletaon of the basic rights of the child
which are essential for the promotion of child dign Struggle for the child rights must
continue with greater vigour. Problem like poveitijteracy, population growth, and law

and order have over shadowed the goal of protectiaild rights. Value resolution or

these problems should certainly be the prioritiethe government of the day, protection
of child rights is no less important for making im@ powerful and prosperous nations.

Suggestions

* As public awareness about child rights, and researt child rights are the two
important objectives of the Commission, experienaeddemician should also be
included in the membership of the commission.

» As the success of any human rights institution ddpeto a large extent on three
elements — Transparency, accountability and autgncrhere is need for more
Transparency and accountability in the functionsth Commissions. It is also
necessary to bestow more autonomy on the Commidsitias to enable it to
discharge its functions and duties in effective nean

* The Child Rights Courts should be establishedlidistricts.

 The Child Rights News letter, frequently publishied English, Hindi and other
regional languages should be published in ordgréonote public awareness about
these rights.

» The government should express the possibility stimg the power of production in
the National and State Commissions.

« The membership of the National Commission shouldntzele broad based and
should include persons Child Rights activists nomegnmental organizations
because they have been working since long forahbsecof protection and promotion
of child rights in India. Membership of the NGOsailso important because due to
their grass-root contacts they have a practicaivkedge and problems of the child
rights.

* The NCPCR should begin a monthly “Child Rights Ghete” and also encourage
Telefilms and radio programmes on current probleeaschild labour, bonded labour,
female infanticide, child prostitution etc. so ashighlight and promote discussion
and disseminations of ideas for improving the stétaffairs.
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Triple Talag and Gender Justice under Islamic Law:
A Judicial Approach

Mr. Dharmender Singh Yadav

Introduction

According to the Prophet’s sayings, giving talagatavife in a fit of rage or anger is
strictly prohibited. The Quran advises the husbtmdettle the differences through a
mutual conversation as the first step. This stegniswn as the~a'izu Hunna.If the
differences continue between the husband and tfe thie parties should refrain from
any conjugal acts till they settle their disputbisTstep of physical separation known as
theWahjuru Hunnas prescribed so that the couple re-unites.

However, even if this second step fails, it is reo@ended that the husband must attempt
to talk to the wife, make peace with her and tdlkud the gravity of the situation. This
third step is known as th&azribu HunnaHowever, Quran advises that even if the third
step fails, the fourth step of ‘arbitration’ must followed. In this step, a member from
each of the spouses’ family is present and thdgsaity to make amends in the strained
relationship.

It is only after all these four steps have failbdtta husband pronounces the first talag.
The husband has to compulsorily wait for a wifddah (menses) to complete before
pronouncing another talag. Not more than tiatags can be pronounced during the
course ofiddah. Iddahsare considered to be the three monthly coursesn@®uhese
three month cycles, a man cannot give his thitagtar his had been envisaged so that the
couple sorts out their differences in this period.

Quran prescribes that if a woman has attained geeod menopause then the period of
iddahis three months, whereas if a woman is pregnhet the period addahwould be

till the child is born or the termination of pregmg. If the differences still persists then

the third talaq is pronounced, after which thetretes between the husband and the wife
are severed. Hence, the women groups who are olgitairevive this practice are only

vouching for the fact that they get the maximumetite sort out their differences which is

often not possible in an ‘instant talaq’.

! Assistant Professor, Satyendra Chand Guria Law gk, Kashipur, U.S. Nagar, Uttarakhand.
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Types of Divorce under Islamic Law
Broadly the Muslim law provides the following waj/divorce-

1. By the husband at his will, without the interventiaf the Court.

2. By the wife Talak-e-Tafwiddelegated divorce).

3. By the mutual consent of the husband and wife, auththe intervention of a

Court.
4. By a Judicial decree at the suit of the husbandvafed

By the Husband

The first form when the divorce proceeds form thusband, it is called Talag. Talag
literally means to remove a restriction or to patead to the marriage with immediate of
deferred effect by using any of the special words=um for it, whether those words are
used by the husband himself or by his represeestior by the Qazi who in certain
situations is regarded by the Shraiat as the habaseputy and is empowered to
pronounce a divorce on his behalf without his cahs& Talag may be affected (1) orally
(by spoken words) or (2) by a written documentezhtTalagnam& Husband may also
renounce the Talaq in the way:-

Talag-ul-Sunnat, which is again divided in two parts namely-

(a) Talag-ul-Ahsan which consists of single pronouncement of divoncade during
continuous three tuhrs (period between menstrugitifollowed by abstinence from
sexual intercourse for the periodidfiat.

(b) Talag-ul-Hasan which consists of three pronouncements made dwsuagessive
tuhrs, no intercourse taking place during any oé tthree tuhrs (the first
pronouncement should be made durinmlar, the second during the netxthr, and
the third during the succeeditghr).

Talag-ul-biddat or Talag-i-baddai. This consists of (i) three pronouncement made
during a singlagurh either in one sentence or a single pronouncemede rdaring auhr
clearly indicating an intention irrevocably to ditg the marriage. This Talag pronounce
as “| divorce thee thrice, or in separate senteecgs ‘1 divorce thee, | divorce thee, |
divorce thek It is also called Triple Talaqg.

llla (vow of continence)-it is also a form of divorce by husband. In thigaice, husband
swears or taking oath that he will not have sekxutarcourse with his wife and abstains
from it for four months, the divorce is affected.

Zihar (injurious comparison)- it is also a form of divorce by husband. A Muslim
marriage may be dissolved by Zihar if a hasband istad sound mind and has attained
puberty, compares his wife to a female within tlegrées of his prohibited relationship
e.g., his mother, mother in law and his real sister In Zihar, the usual is “thou art to me
as the back of my mother”

2 Badruddin Tayab JMulsim Law: The Personal Law of MuslifBombay: N. M. Tripathi, Publisher, 1968), p419
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By the Wife

In Muslim law there has no independent right ofodoe to the Muslim woman. She has
only one right of divorce, which is callefalag-e-Tafwid or delegated divortn this
form of divorce a Muslim marriage may be dissolifeal husband who is of sound mind
and has attained puberty, may, at the time of igeriof even afterwards, delegate his
right to pronounce Talaq to his wife or to any pers

By Mutual Consent

In this form of divorce, the husband and wife miljuagreeing to dissolve his/her

marriage. this form of divorce is devided in twpdsg-

(a) Khulla-khulla is a divorce by means “to put off”, if theutnal relationship between
the husband and wife is not good , the wife, if shedesires, may seek a khulla
divorce, e.g. by relinquishing her claim to the @owit, however, entirely depends
upon the husband to accept the consideration obdand to grant the divorce. A
husband may similarly propose a khula divorceyitie may accept or refusé.it

(b) Mubarat —it is a form of divorce by husband and wife basedmutual consent. It is
known as Mubara'’at (i.e. freeing one another miyual

By the Judicial Divorce

In this way of divorce, divorce caused by Judigabnouncement and intervention of

Judiciary. It is also divided in two parts-

(a) Lian — A Muslim marriage may be dissolved by Lian. listform of divorce, the
wife is entitled to sue for a divorce on the grouhdt her husband has falsely
charged her with adultery. “Lian”literally means gracation. it is testimony
confirmed by oath and accompanied with imprecatioan arises, when a false
charge of adultery is made by the husband agaiestifie, then the wife asks the
husband either to retract it or to confirm it bytoal imprecations.

(b) Faskh- Faskh means annulment. The law of faskh is foungdeoh Quran and
Traditions, “if a women be prejudiced by a marriadet it be broken offBukhari.

In India, such judicial annulments are governedsegtion 2 of the Dissolution of
Muslim Marriages Act, 1939. Prior to the Act, theuslim woman could apply for
dissolution of marriage under the doctrine of faek four grounds:-

(i) The marriage was irregular.

(ii) in exercise of the right of optieikKhyar-ul-Bulugh.

(iif) The marriage was within the prohibited degreeslationship.

(iv) Post-marriage conversion of the parties to Islam.

Today Indian legislative and Justice Dispensatigstesn is facing the following
problems with respect to matrimonial faults:-

() The legal status of triple talag, where it is igelf a issue between Shia and
Sunni,

% Syed Kahlid Rashid’syluslim Law (Lucknow: Eastern Book Publication, 2010) at pp4-115.
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(i) Questions relating to fundamental rights emslin Article 25 and Article 14.
(i) Whether the three pronouncement is proper procddutalag.
(iv) Reforms needed in procedure of talaqg.

Hon’ble Justice V. R. Krishna lyer ruled in the chskat: the view that the Muslim
husband enjoys an arbitrary, unilateral power ftocininstant divorce does not accord
with Islamic injunctions. Indeed, a deeper studythedf subject discloses a surprisingly
rational, realistic and modern law of divorce.dta popular fallacy that a Muslim male
enjoys, under the Quranic law, unbridled authority liquidate the marriage.
Commentators on the Quran have rightly observedthese tallies with the law now
administered in some Muslim countries like Iraqtttiee husband must satisfy the court
about the reasons for divorce. However, Muslim law,applied in India, has taken a
course contrary to the spirit of what the Prophethe Holy Quran laid down and the
same misconception vitiates the law dealing with whfe's right to divorce. He further
observed;-

It is a popular fallacy that a Muslim male enjoysder the Quranic law an unbridled authority to ligate
the marriage. The words Quran expressly forbids a toaseek pretexts for divorcing his wife so longlas
remains faithful and obedient to him. Indeed a @eeypudy of the subject discloses a surprisinglyoral,
realistic and modern law of divorce.

The Supreme Court noted the views of Mulla (MullaRrinciples of Mahomedan Law,
19" Edn., 1990) that no particular form of words, mogs of intention, no presence of
wife, no communication except for the purposes @ivel were required; and of Tahir
Mahmood (The Muslim law of India,"2Edn.) that the basic rule is that a Muslim
husband under all schools of Muslim Law can divdnewife by his unilateral action
and without the intervention of the court. Both éaited cases supporting their views.
The Supreme Court expressed disapproval and devagreé with the above views.
Approving the decisions dBuwahati High court in Jiauddin Ahmed v. Anwara Bty
and Rukia khatun v. Abdul khalik LaskefusticeBaharul Islamtook the same view
which has given by Justice Krishna lyer in A.YudRéwther case:-

Justice Baharul Islam further said, In my opiniba torrect law of Talag as ordained by
the Holy Quran is that Talag must be for a reasleneduse and be preceded by attempts
at reconciliation between the husband and the byféwo arbiters one from the wife’s
family, the other from the husband’s. If the attésriail, Talaq may be affected.

In Shamim Ara’s v. State of U°Rhe Highest Court held: “The correct law of Taks
ordained by the holy Quran is that Talag must beafceasonable cause and be preceded
by attempts at reconciliation between the husbamtthe wife by two arbitrators one
from the wife’s family and the other from the husts; if the attempts fail, Talag may

4 A. Yusuf Rawther v. sowrammtR 1970 AP 298 AIR 1971 Kerl. 261.
5(1981) 1 GLR 375.
6(2002) 7 SCC 518.
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be effected. We are also of the opinon that thad td be effective has to be pronounced.
We are very clear that a mere plea taken in thééemrstatement of a divorce having been
pronounced sometime in the past cannot the by ltgetreated as effectuating Talag on
the date of delivery of the copy of the writtentataent to the wife. The husband ought to
adduce evidence and prove the pronouncement ofj Tala

Prime MinisterMr. Narendra Modiin his speechsaid that justice demands that the
government works as per the Constitution and pes/igender justice for everyone. He
further said that Triple Talag should not be semmfpolitical prism. Prime Minister
urged Muslim to keep the debate over triple Talagyafrom politics, saying that he
hoped efforts to reform the controversial Islamiaqgtice will come from the community.
This is the second time in a fortnight that Mods lraached out to Muslim women. He
criticized Triple Talag and saying the practice wastroying Muslim women'’s lives.

The hon’ble member of All India Muslim Personal L&ward and former advocate
General of Uttar Praded¥r. Zafar Yab Jilanisaid that Prime minister has no Right to
intervene in Muslim law. He further said that teghlaq a religious issue and the BJP is
trying its best to politicize the issue. He saidsita religious matter and will be solved
within the realms of our religion. Mr Jilani accdsthe PM of trying to “shroud his
hidden agendas behind a political speech by makilogk diplomatic”. He said that let
the Supreme Court decide the issue.

This matter may be studied in the spirit of legidlogy and in the verdict of different
High Courts and Hon'ble Supreme Court. Supremetdinally decided on 22/08/2017
by the Constitutional bench with the ratio 3:2 thritle talaq is a unconstitutional and
clearly said the correct law of talaq as ordaingthie Holy quran is that talaq must be for
a reasonable cause and preceded by attempts atitetmn between the husband and
the wife by two arbiters one from the wife’'s famdynd other form the husband's; if the
attempts fail, talaq may be effected. Rukia khatun cas€1981) 1 Gau LR 375, the
Division bench stated that the correct law of talagrdained by the Holy quran is:-
() that talag must be for a reasonable cause; and
(ii) that it must be preceded by an attempt of recaiidh between the husband and
the wife by two arbiters, on chosen by the wifarirber family and the otherby
the husband from his.

Conclusion

The debate over Muslim personal law has taken iaugeturn over the matter of triple
Talag. The government of India is looking for iieform. While the All India Muslim
Personal Law Board is being blamed for all the@sgive provisions of Muslim Personal
Law, in operation in India for about 1000 yearseBfaratiya Muslim Mahila Andolgn

" Supra Note at pp.125-126.
& The Times of India Published on dated 17 Aprill 20
° The Indian Express published on dated 17-04-2017.
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formed in 2007, is aggressively initiated the deliatreform Muslim Personal Law. The
prime minister himself spoke of the plight of Musliwomen and has appealed to bring
an end to what he called the tyranny of tripleqala

Triple talaq is instant and irrevocable, it is alng that any attempt at reconciliation
between the husband and wife by two arbiters fdreir families, which are essential to
save the marital tie, cannot ever take place. trh suatters it is clear that this form of
triple talaq is manifestly arbitrary in the sengwmttthe marital tie can be broken
capriciously and whimsically by a Muslim man withany attempt at reconciliation so
as to save it, this form of Talag must therefoeehbld to be violative of the fundamental
right contained under Article 14 of the Constitatiof India and against the rule of law

and gender equality.
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Cyber Crime: An Analytical Study of Cyber Crime Cases at
the Most Vulnerable States and Cities in India
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Abstract

In this age of information and technology, Interpkys the pivotal role for the exchange of hugeam of information. It
influences not only all spheres of human life Heball age groups of man. Even if the internet blaanged our society
fundamentally, the information over internet is fige from any illegal access or harm. Thus theusgcand safety of
information has become the major challenge of tiesent time. With the rapid growth of users, thieecycrime cases are
also increasing and are not restricted by any gepdical limitations or national boundaries in theorld. Information
technology deals with information system, data agjer access, retrieval, analysis and intelligentisien making.
Information technology refers to the creation, gathg, processing, storage, presentation and digsaion of
information and also the processes and devicesahable all this to be done. The misuse of then@olgy has created the
need of the enactment and implementation of therdstws. Over the past few years India has witréssany cyber crime
cases.

And it is a matter of great concern as it has direegative impact on economic and social lives ebpte. Today,

computers play a major role in almost every crithattis committed. Citizens should not be underitiygression that

cyber crime is vanishing and they must realize it each passing day, cyberspace becomes a naogedbus place to
be in, where criminals roam freely to execute thgiminals intentions encouraged by the so-calledreymity that

internet provides. Our research work is based @angbantitative analysis of cyber crime cases utidedT Act and Indian

Penal Code in top vulnerable states and citiesfid. Further the cyber crime cases committed leyptople of different
age group have been analyzed. And along with tieerigition of different motives of cyber crime atiés and the

offences, the important remedial measures have beggested that need to be taken to minimize ther @rime cases.
The Paper focuses also son new legislation whichamever all the aspects of the Cyber Crimes shbelgpassed so the
grey areas of the law can be removed.

Keywords:Cyber Law, Information Technology, Cyber Crimenmpater, Enforcement, Data storage, Internet, Cyber
crime, IT Act, Indian Penal Code, Offences.

Introduction

Today’s world is an information rich world and theemputer has become a necessity for
every field of human life. In this age of informati and technology, internet plays the
pivotal role for the exchange of huge amount obinfation. But the information over
internet is not free from any illegal access omhal is found that in the current decade,
there is a remarkable increase of crime rate agrniet. Thus the security and safety of
information has become the major challenge of tiesgnt time. The crime on internet is
termed as cyber crime and in simple meaning. Cgliare is unlawful acts wherein the
computer is either a target or a tool or both. Andther words cyber Crime as-Criminal

! Faculty of Law and Acting Principal, Arihant Law Cliege Haridwar.
2 Principal Jaganath Vishwa Law College, Lal Tappardbradun.
8 Assistant Professor, Doon P.G. College, Dehradun.
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activity directly related to the use of computespgecifically illegal trespass into the
computer system or database of another, manipnlatitheft of stored or on-line data, or
sabotage of equipment and data the current era of online processing, maxinuofrthe
information is online and prone to cyber threa®yber crime is regulated by cyber laws
or internet laws. Cyber law is a term which refersll the legal and regulatory aspects of
Internet and the World Wide Web. Anything concermeth or related to, or emanating
from, any legal aspects or issues concerning aftiyitgoof natives and others, in cyber
space comes within the ambit of Cyber iae criminal activities that are traditional in
nature such as theft, fraud, forgery, defamatiod amschief are subject to the Indian
Penal Code whereas the abuse of computers sudckisidy phishing, Email Spoofing,
Email spamming, Email bombing etc. are addressethéynformation Technology Act
2000.

Cyber Laws: IPC and IT Act, 2000

Cyber law is important because it touches almdstsglects of transactions and activities
on and concerning the internet, the World Wide Vded Cyberspace. Cyber laws are
meant to set the definite pattern, some rules andetines that define the different
business activities going on through internet aatkgorize the activities as legal and
illegal. The activities which are illegal are pumable as per the laws. Cyber crimes can
involve criminal activities that are traditional mature such as theft, fraud, forgery,
defamation and mischief, all of which are subjectie Indian Penal Code. In the Year
2000, India enacted its first law on Informationchigology which is called Information
Technology act 2000.The IT Act, 2000 attempts tange outdated laws and provides
ways to deal with cyber crimes. The preamble tolThéct, 2000 indicates three fold
objectives.

Firstly, to provide legal recognition for transacis carried out through electronic means.
Secondly, to facilitate the electronic filing of onents with government agencies, and
thirdly, to amend certain Acts, inter alia ,theibndPenal Code 1860,Indian Evidence Act
1872. The IT Act 2000 provides legal validity aretwognition to electronic documents
and digital signatures and enables to draw corantusf legally valid and enforceable e-
contracts. It also provides a regulatory regimestpervise the certifying authorities
issuing digital signature certificates and creatmdl and criminal liabilities for
contravention of the provisions of the IT Act 20@0also conferred the power on the
central government to appoint Adjudicating Authpiid adjudge whether a person has
committed a contravention within the meaning of Aw. But with the advancement of
technology, many loopholes of the Act were noti¢hdt led to the passage of the

4 Wow essay (2009), Top Lycos Networks, Availabtehitp://mww.wowessays.com/dbase/ab2/nyr90.shtml

®H. Saini, Y.S. Rao, T.C. Panda, Cyber crime aneifMimpacts: A Review, International Journal of Eregring Research
and Application, vol.2, Issue2, pp.202-209, 2012

5 R.S. Patel, D. Kathiria, Evolution of cyber criineindia, International Journal of Emerging Trerasl Technology in
Computer science,vol.2,issue 4,pp.240243,2013.



Journal of Legal Studies, International Refereed ReReviewed Journal

ISSN 2321-1059, Vol. 7, Issue I, January 2019 Page 87
www.journaloflegalstudies.com

Information Technology (amendment) Act 2008 whichswmade effective from 27
October 2009

Offences and Punishments

There are different types of cyber crime activitiasd offences and therefore, the
punishment given to the criminal also differ as e crime committed. The following
table shows the offences under the IT act 200Qttamdespective punishmehits

S.No. Offences Punishments

1 Tampering with computer sourcémprisonment up to 3years, fine up
documents to 2 lakh rupees

2 Hacking with computer system Do

3 Failure to comply with direction aof Do
the controller

4 Breach of confidentiality or privacy Imprisonmeu to 2 years, fine up

to one lakh rupees

5 Publishing false digital certificate Do
6 Publishing digital certificate Do
7 Misrepresentation or suppression @o
material facts
8 Failure to assist to decryptmprisonment up to 7 years and fine
information
9 Securing access to protected system Imprisonogetd 10 years and fing
10 Publishing information which is1® conviction- imprisonment up to 5
obscene years and fine up to one lakh rupeses.
2" conviction- imprisonment up tp
10 years and fine up to two lakh

rupees.

Types of cybercrime most prevalent in India Théofelng table show the most prevalent
cyber crime in Indi&.

Types Example

Financial crimes Cheating credit card fraud, mopey
laundering etc.

Cyber pornography Pornography websites

K. Seth, IT Act 2000 vs. 2008-Implementation, Gérages, and the Role of Adjudicating Officers, Naél Seminar on
Enforcement of cyber law, New Delhi,8th may 2010

8 R. Dubey, Cyber Crime “an unlawful act where ia tomputer is either a tool or a target or boti'indian legal
perspective, Sept 24, 2004.

¥ Z. Mohiuddin, Cyber laws in Pakistan-a situatioaahlysis and way Forward Ericsson Pakistan (Pid,)June 24, 2006.
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Sale of illegal articles Sales of narcotics, weapowild life
etc. through websites or email
communication

Intellectual property crimes Software privacy, coglits
infringement, trademarks violation
theft of computer source code etc.

o

Email spoofing Sending email that appear to origina
from one source but actually has been
sent from another source

Forgery Counterfeit currency notes, postages
and revenue stamps, mark sheets etc

Cyber defamation Publishing /distributing  defammsatpr
matter about someone

Un- authorized access to computer systdiacking

or network

Cyber stalking Victimizing someone online

Theft of information contained inStealing information on computer hard
electronic form disks, removable of storage media etg.
Email bombing Sending a large number of emails

crashing email accounts.

Preventive Measures to Handle Cyber Crime
Despite of the cyber laws and government policiescan take several measures to avoid
cyber crime in our society. The followirfdsire few suggestions:

1. Personal information like name, mail id, passwoetephone no, etc should not
be displayed on websites

Photograph should not be posted on social netwpiites.

Mysterious mails and users should not be responded.

Alphanumeric high strength password with speciatlsyls should be used.
Latest and updated antivirus should be used taseicea system and data.

abrown

Statistics of Cyber Crime in India

0 N. Nain, S. Batra, Preliminary study of Cyberr@ei its impact and Remedial Acts in India, Inteioval Journal of
Computer Science and Communication Engineeringci8plesue 2013, pp.223-227.
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Bengaluru registered the most number of cybercdases in 2018. The country’s
technology capital saw a whopping 5,035 FIRs regest at the lone cybercrime police
station in the city. A city-wise comparison of cytx@me cases indicates the figure is a lot
more than in other big cities in the country. As pewritten reply in the Maharashtra
Assembly by chief minister Devendra Fadnavis, 2,8d%es were registered in the state
till September 2018 and most of them were in Mumbai

In Delhi, in 2017, as per the Delhi police, only BHRs were registered at the cybercrime
cell. Until April 2016, 110 complaints were lodgdajt only 26 FIRs were registered. In
Chennai, as per reports, 5,703 complaints have tmmmived by the cybercrime cell in
the past five years. According to the annual repetéased by the National Crime
Records Bureau (NCRB) in 2016, with 762 cases, Blemg had the second-highest
number of cybercrime cases among the metros, bdWiundbai with 980 cases. Other
metros in the list were far behind, with Hyderalvadording 291 cases, Kolkata 168,
Delhi 90 and Chennai 36. From 762 to 5,035, the rarnof cases has seen a sharp
increase in Bengaluru.

The increase in Mumbai is not so pronounced. Egpand officials have attributed the
high reporting of cybercrimes in Bengaluru to higivecidences and greater awareness
among residents, among other factors. Former DA@Rdf Karnataka ST Ramesh said
Bengaluru was the first Indian city to get an egola cybercrime police station way back
in 2001. “In the other metros, such a step wasemeh considered. The station also had
all the powers of other stations and a wide judson. Secondly, Bengaluru is an IT hub
and the number of IT companies here is very higeneoy global standards. Therefore,
people with awareness on filing complaints agaigbercrimes are also high in number.
In short, there are a greater number of cybemliés in Bengaluru,” he said. A senior IPS
officer who has worked in Bengaluru attributedaittihe city being the country’s ‘silicon
valley'. “However, the numbers are more to do witbreased reporting of such cases,”
he noted. Hyderabad-based data security resea&imvas Kodali said statistics also
depend on how a city’s police are registering cases

“For example, some cases of sim cloning in Hydadalwere not registered as
cybercrime cases. Some might even be wrongly changéh IT Acts, like how Section
66A of the IT Act was abused. The standardizatibRIBs itself is a complex exercise,”
he pointed out. In Bengaluru, the high reportagecafes coupled with a lone and
understaffed cybercrime police station has leddor glisposal rate of such cases. While
the number of cases more than doubled from 202018, the number of charge-sheets
filed dropped marginally. A proposal to have eigtdre stations in the city, if approved,
is expected to improve the disposal tate

1 Available on https://economictimes.indiatimes.com/tech/intetrestfaluru-is-indias-cybercrime
capital/articleshow/67769776.cms?from=mdr
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Analysis of Data

We have collected statistical data from the Nati&@r@ame Records Bureau, Ministry of
Home Affairs, and Government of India. We have wred the data and determined the
most vulnerable states, cities and four metropoldisies of India in accordance with the
cyber crime cases registered and persons arrestied both Information Technology Act
and Indian Penal Code.

The results analyzed from figure-1 to figure-3wshbat the cyber crime cases registered
in the year 2016 is more than the cases registere2D15 and hence it can be observed
that the cyber crime cases increasing in diffestates and cities in India. Further we
found that Maharashtra, Bengaluru and Mumbai agentiost vulnerable state, city and
metropolitan city in India as per the cyber cringses registered in year of 2015 and
2016. The figure shows that the persons arrestéthimarashtra in 2016 is more than the
cases registered in 2016 because the personsedrrigst2016 are from the cases
registered till 2016.0thewise the figures show thatpersons arrested against the cyber
crime cases registered are significantly less & ybar 2016 .The persons arrested in
Assam and Bengaluru are very less as comparee twases registered in 2016.

Conclusion

The primary objective of the research undertakenlieen to shed light on the evolution
of the dominance of cyber crime cases throughalitlnThis paper concludes that many
types of cyber crime prevailing in this technoldggsed age. It is analyzed that in the
current decade there is a steady increase in timberuof cyber crime cases in different
states and cities of India. The number of persoresged against the cyber crime cases
registered is remarkably less. So, it becomes ¢hedrour cyber frameworks as well as
Indian cyber laws have still some issues to beesbbs our Information Technology Act
is unable to provide complete protection to ouresylwvorld. Thus it requires proper
implementations of cyber laws combined with the r@mass and proper policy making.
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An Overview of Hostile Witnesses in India

Mr. Gaurav Yadav

Introduction

The term “Hostile witness has Hostile has its genesthe common law”. The word
Hostile has to be interpreted in a comprehensivanema The function of the word
Hostile under Common Law was to provide safegugadrest the contrivance of an artful
witness who willfully by hostile evidence ruin tlwause of party falling such witness.
Common law laid down certain peculiarities of athesvitness such as not desirous of
telling the truth at the instance of the partyioglhim or the instance of a hostile animus
to the party calling such a witness. Indian lavoalerives the meaning of Hostile witness
from the common law.

According to Bentham, withesses are the eyes aads\af justice. Their each and every
statement is very important as it has a magic fayahange the course of the whole case.
Therefore, their presence in the court is quiteessary. But unfortunately in our country,
the trend is such that the witnesses do not wishotbe to the courts to give their
statements and pieces of evidence because of chéhtd they feel unsafe. Even if they
come to the court, they tend to turn hostile, thgr@pening avenues for the accused to be
acquitted. In India, there is no law relating tae throtection of witnesses. So their
problem gets doubled since they feel unsecuredaatice same time having no remedy
for the injuries caused to them because of thaunsty.

The domestic law differs to a significant degreethiis respect. Firstly, the provision

(S.154 of the Indian Evidence Act, 1872) only tadkout permitting "such questions as
may be asked in cross-examination. Secondly, thvenlawhere mentions, the need to
declare a witness as 'hostile' before the provisam be invoked. Thirdly, the judicial

consideration (under S.154) is only to be invokelden the Court feels that "the attitude
disclosed by the witness is destructive of his datgpeak the truth.

From the above, we can conclude that whereas tmen@n Law seeks to categorize
witnesses as “hostile” or “adverse”, for the pua$ cross-examining, the Indian law
endeavors not to make such a distinction. All thatlaw seeks to do is elicit hidden facts
from the witnesses for the sole purpose of deténpithe truth. In the backdrop of the
above analysis, it would be pertinent to examires rdasons behind the upsurge of the

! Assistant Professor, SRMS College of Law, Bareilly.
2 available athttp://www.legalservicesindia.com/article/1692/Hieswitnesses-and-Efficacy-of-Law.html.
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problem of hostile withesses in India and alsoitd but ways and means to tackle this
problem with an iron-fist.

Origin

The rule and its originality of non-impeachment afparty of his witnesses find its
probable base from trial by compurgation as thetsramannot be determined with
certainty. This mode of trial was in vogue durihg imiddle ages both on the continents
and in England, where it becomes known as trialvbger of law. A party, by taking
oath, could establish his plea of defense if comaiars swore that they believed he
spooked the truth. “As the compurgators testified do the verity of the party’s oath,
they were little more than character witnesses tlieye selected by the party himself
from among his immediate kinsmen in early times kaer “The credence of the rule is
in probability of the ancient times in England, whénpeachment of a party’s on witness
was unheard of on the basis that a party’s witmesdd be given favorable and truthful
statement for the party calling him as a witneske Judge would then decide the
credibility of the said witness on the basis ofdevice deposed in a cdse.

The Indian Ancient texts provide certain antiquatéglvs prevalent during those times
and were applied in ancient societies. The Dharastshis have condemned false
testimony during trial pragmatically binding indilials towards his duty of speaking the
truth which bound the society'The admonition given by the judge to witnessesiis
peculiarity of the Hindu legal systemThey gave a prior warning to the witness of the
truthful statement as his dharma and to standiggsitg based on morality prevalent in
those societie$.

Causes for turning a witness Hostile

Hostile witness can demolish the most painstakieglystructed of cases, it can waste the

time of courts, and it can allow criminals to wdillee, making a mockery of the

investigative process. It's the problem of a wighegning hostile. There are following

causes for turning a witness hostile

1. Disinclination to get involved with court proceedgi

2. Fear of criminals or goondas. A witness turningtifess either due to allurements or
threats to withesses. Commonly threats play aipdorcing a witness to retract from
his statements. This also reflects our crimindiigessystem and how it treats victims
and witnesses.

3. Sympathetic attitude toward the accused.

4. Lack of civilized sense in the public.

% Dr. Shabnam Mahlawattjostile Witnesses and Evidentiary Value of thestiieony Under the Law of Evidendéol. I,
Winter Issue 2017, ILI Law Review, New Delhi.
“Irma Piovano, Some Reflections about False Witrseigs&ncient Indian Lawavailable at:
http://www.asiainstitutetorino.it/Indologica/volusigol23-24/vol23-24_art40_PIOVANO.pdf.

St

Ibid.

®Ibid.
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5. A high rate of Bribes and corruption has been akeskthat while offenders have a
range of rights (both constitutional and legal).eT¥ictims and more particularly
witnesses have limited range privileges and primeciccorded to them through the
judicial or discretions of the judges.
6. Threats of retaliation and actual Physical vioke intimidate many victims and
witnesses into not co-operating criminal proceesling

The threat to the lives of witnesses is one offtmary reasons for them to retract their
earlier statements during the trial. Apart fromsthsections, there is nothing in the law to
protect witnesses from external threats, inducemeribtimidation. Political pressure,
self-generated fear of police and the legal systdmence of fear of the law of perjury,
an unsympathetic law enforcement machinery, anduption are some of the other
reasons for witnesses turning hostile in the coofseal.

New Reasons for turning witness hostile

1. New to Court Atmosphere: Most of witnesses, who are laymen, are scared of
embarrassing themselves by not knowing courtroootemures. They know not
who’s who; who does what; who asks what; what thiage called; and what's what
in the Court hall.

2. No Protection: There are no ‘witness protection schemes’.

3. Threat and Intimidation: Some witnesses are being intimidated and threateyed
criminals; and some are strapped for money, owortheir poverty.

4. Delayed Trial:-Delay in disposing of criminal cas&s.

5. Stock Witnesses:A stock witness is a witness is often appearedolic@ cases to
speak as if he was present at the time of confessicaccused. For inexplicable
reasons scored out, a stock witness easily deh&egdse of prosecution. As was
pointed out inPrem Chand v. Union of India and Cra stock witness admits as
follows “dubbed as a stock-witness and often disletl by the courts. Despite
severe strictures passed by the courts, the Rditiceot give him up.”

6. In-adequate payment to witnessAlthough section 312 of Cr.P.C permits the Court

to order payment to witness, in most of the caséisess could not even get to and

fro charges.

llliteracy: Some witnesses are innocents, illiterates, anidltim

Lack of Responsibility: Lack of responsibility for the welfare of Societnd lack of

legal awarenes$.

© N

The proof of charge which has to be beyond readerddubt must depend upon judicial
evaluation of the totality of the evidence, orat arcumstantial and not by an isolated
scrutiny™. Merely because a witness is declared hostil@éschot make him unreliable

’ Available athttp://www.legalservicesindia.com/article/1692/HiesWitnesses-and-Efficacy-of-Law.html

8 Available athttp://www.legalserviceindia.com/legal/article-5B@stile-witness-jeremy-bentham.html

1981 AIR 613, 1981 SCR (1)1262.

10 Available at https://www.studocu.com/en/document/guru-gobimdysiindraprastha-university/law-of-
evidence/other/hostile-witness-short-notes/34527&/

11 7ahira Habib Ulla H Sheikh and Anr v. State of Gataand Ors (2004).
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so as to exclude his evidence from consideratitwgather. As was held iRabindra
Kumar Dey v. State of Oris€aSection 154 of the Evidence Act confers discretin the
court to permit a witness to be cross-examined pgréy calling him. The section confers
judicial discretion and must be exercised judicipusnd properly in the interest of
justice. The court will not normally allow a party cross-examine his own withess and
declare the same hostile unless the court is Eatishat the statement of the witness
exhibits an element of hostilify.

Effects of witness Turning Hostile

The social and legal consequences of witnesseimtuinostile are:

(a) Perjury

Under S.191 of the Indian Penal Code (IPC), “A parss legally bound to answer a
guestion truly, not only on oath, but also on bdiognd by some law, and if he makes
some statement which he knows or believes to Ise féle may be giving false evidence
under S.191 and may be punished under section BBiilarly, if a person makes a

statement under S.164 of Cr.P.C. and contradietsélf during the trial, he may be

convicted of giving false evidence intentionallyl& explains in detail the procedure of
recording of confessions and statements beforanthgistrate outside the Court and at
any time other than the trial proceedings. In otherds, it talks about the phenomena of
making “Extra-judicial Confessions and Statemeriigfore any Magistrate. There are
high chances that statements made before a magistraler S.164 may be totally

changed by a witness during trial proceedings. Assalt of external factors like fear of

harm being caused, two different versions may hergioutside the Court and then
during Court Proceedings. In Jennison v. BattkéThe law should not be seen to sit
limply, while those who defy it go free and, thagleo seek its protection lose hope”.

In all the above cases of contradictory statemeami$ confessions, S.191 acts as a
safeguard against retracted statements and camfieggiven by witnesses who may have
turned hostile at some point in the trial. They rbayconvicted of the offense of perjury.

(b) Decline in Conviction Rates:

The caliber of a Criminal Justice System is asowth by the rate of conviction in

criminal offenses, which implies the percentageasfes that resulted in conviction of the
accused to the number of cases in which trials werepleted during a particular year.
The National Crime Records Bureau reveals thaCibreviction rate which was 36.2% in

2004 went down to 26% by 2007, because of the enoldf hostile withesses. This

means that along with other reasons, the probletosfile witnesses is also one of the
major reasons for which there has been a decligenmiction rates. Very often, the truth

121977 AIR 170, 1977 SCR (1) 439

 Available at https://www.studocu.com/en/document/guru-gobimdysiindraprastha-university/law-of-
evidence/other/hostile-witness-short-notes/345272/
141972 (1) All E.R. 1006).



Journal of Legal Studies, International Referdd”eer-Reviewed Journal
Page96 ISSN 232159, Vol. 7, Issue |, January 2019
www.journaloflegalstudies.com
remains uncovered and the accused are acquittet daek of evidence available against
them.

(c) Cross-examination by the Party who called the itness:

When the prosecution Counsel feels that the witiesaaking statements against the
interest of his party, he may request the Coutetm that witness as Hostile. A court
may permit a party to cross-examine his own witnegsen his temper, attitude,
demeanor, etc., in the witness-box shows a deliblgr&ostile or antagonistic feeling
towards the party calling him, or when hiding heslrsentiments, he does not exhibit any
hostile feeling but makes a statement contraryhiatwae was called or expected to prove
or what he had purposely said previously.

(d) Entire evidence of a hostile witness not disceded:

The entire evidence of a hostile withess needetdiscarded and reliance may be placed
on any part of the statements of such a withesthtostrengthening of the arguments of
either side. The 185th Law Commission Report suggethe inclusion of Clause (2) in
S.154 of Evidence Act to put questions which migatput in Cross-examination to a
witness called by him, may rely on any part ofé&lence of such witness.

(e) Loss of faith in the judiciary:

The large number of acquittals in criminal trialél weriously erode the faith imposed on
the judiciary by the common man. Judgments hava b#kienced in the past as a result
of witnesses turning hostile at crucial points mn@nal Trials, especially in cases where
there has been involvement of high profile partidsere is a common feeling among the
legal fraternity that this has led to unwanted dttajs in many cases, where the verdicts
could have gone in favor of the victims, save foe twitnesses turning hostile. This
signifies a dangerous trend, for it results in tarades to take the law into one’s own
hands. It is also pertinent to note that even thabhgre may be vested interests involved
against the enactment of a separate Withess Haomdatgislation, it should not act as a
hindrance against the betterment of the conditfowitmesses. If this kind of legislation
comes into existence, it will obviously have an roidéing effect over the other witness
protection measures that are in operation at toisemt.

Judicial Approach on Hostile Witness

Section 154 of The Indian Evidence Act 1872 Thercmay, in its discretion, permit the
person who calls a witness to put any questionkirto which might be put in cross-
examination by the adverse pafty.

Under section 154 of Evidence Act, permission megperly be granted to a party to
cross-examine a witness of his over if the witress given evidence unfavorable to the
party, calling him, is correct there can be norgger case of witness being unfavourable

3 aw Commission of India, 185Report on “Review of the Indian Evidence Act, 132003, p.486.
18Section 154 of Evidence Act 1872.
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to a party than where the witness, by previouslkingaa statement in favor of the party,
has induced him to call him as his witness.

The Law Commission in its 4Report (1958) referred to ‘witness-protection’ an
limited sense and the main feature with respechi® was the provision for adequate
arrangements for the convenience of the witnedsirwthe court premises and provision
of allowance enabling them to arrive for testim@rpmptly and thus avoiding delay.
There was no mention of the provision of any phaisprotection for the witness within
this report.’

The 154 Report of the Law Commission contains a chaptePatection and facilities
to Witnesses. One of the recommendations was: ‘88#es should be protected from the
wrath of the accused in any eventuality”, but them@hission did not suggest any
measures for the physical protection of witnes3éss Report suggested to prevent
witnesses from turning hostile by taking the signatof the witness, if he is literate, on
his statement, giving a copy of the statement éodéponent under acknowledgment and
to send copies of the statements to the appropmatggstrate as well as to the superior
Police office’®

The role of a witness is paramount in the crimijpgtice system of any country. The

malady afflicting our criminal justice system is ohumore deep-rooted. Cosmetic

changes just won't do much to deliver justice. Bligtem requires a comprehensive

revamp. The/.S. Malimath Committeen reforms of the criminal justice system prepared

an outline for such a wide-ranging correction i®20For a situation like the Jessica Lal

case, where witnesses refused to support the ptises case, the committee has

suggested the following measures: -

Holding in-camera proceedings,

Taking measures to keep the identity of the witisesscret,

Ensuring anonymity, and

Making arrangements to ensure their protection.

Witnesses in court should be treated like guest®obur;

They should be adequately compensated for spendiogey on travel and

accommodation;

Comfort, convenience and dignity of withesses wt@posing in the court of law

should be ensured; and

8. A law for protection of witnesses should be ena@edhere is no such law in
India.

9. Constitution of a National Security Commission s hational level and a state
security commissions at the state level.

ourwNE

N

"The Law Commission in its ¥Report.
8 Available at https://www.lawctopus.com/academike/witness-priteeproblems-faced-and-need-for-a-protection-
programme-in-india/ see also The 13eport of the Law Commission.
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In Sat Paul v. Delhi Administratidfy the Supreme Court of India defined a Hostile
Witness as “one who is not desirous of tellingttiiéh at the instance of the party calling
him and an unfavorable witness is one called byarédydo prove a particular fact, who
fails to prove such a fact or proves an opposit&' fa

The most historic and relevant case that broughtess protection into focus was the
Zahira Habibulla Sheikh v. State of Gujafatn this case, the Supreme Court decided to
shift the venue of the case from Gujarat to MaHhdrassince the Court felt that the
witnesses would not be able to depose their statefeeely in the said state. The
Supreme Court reiterated “legislative measures maphasize prohibition against
tampering with witness, victim or informant, havecbme the imminent and inevitable
need of the day.”

In Appabhai v. State of Guijrdt the Hon’ble Apex Court has observed as undere“Th
Court while appreciating the evidence must notcattandue importance to minor

discrepancies. The discrepancies which do not stiekbasic version of the prosecution
case may be discarded. Basically, the signatutleeofvitness in section 161 of the Cr.P.C
statement is not necessary. However, it is notahethat whenever the signature of the
person is obtained in his statement recorded incigrse of an investigation that

statement should be ignored. The law on the poforms me that in such a situation the
Court must be cautious in appreciating the evide¢haethe witness who gave the signed
statement may give in Court.

Conclusion

Thus we conclude all that we need to enact st@iwslon witness protection keeping in
mind the needs of the witnesses in our sysfe®a to conclude it may be said that the
problem of hostile witnesses is not a new phenomeadhe judiciary but that does not
necessarily mean that we have nothing to do ag#inghe ever-changing legal scenario
demands for effective measures to curb this menéceroperly planned set of
legislations and their effective implementation Vebsurely bring worthwhile results. It
is therefore not a question of funds, as they cdiddgenerated in due time by some
means or the other; but a question put to the iityegf the system upon which drives the
sustainability of the witness protection progranwedl as the life of the witness and his
family.

Suggestions
The following are the suggestions for stopping @sin turning hostile witness-
1. The process of investigation must be fair. As waseoved irRam Bihari Yadav
v. State of Bihar and Of2 If primacy is given to such a designed or negligen

¥ AIR 1976 S.C. 294.

2 AIR (2004) 4 SCC 158.

ZAIR 1988 S.C. 696.

2 Available athttp://www.legalserviceindia.com/articles/hostilehtm
231998 (4) SCC 517).
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wn

8.

9.

investigation, to the omission or lapses by perforyc investigation or
omissions, the faith, and confidence of the peamald be shaken not only in
the Law enforcing agency but also in the adminiigmeof justice in the hands of
Courts.

Punishment should be given to the witness who thossile.

Testimony of eyewitnesses should be recorded firsthe presence of a
magistrate.

In India, “Witness Protection Programmes” must btalalished. Protection for
witnesses during and after trial of a case mugtrbeided.

Remuneration must be provided to the withesseswhdd lose a day’s wage.
Witness awareness camps must be conducted in twdkenow that cogent
evidence is the primary need either to acquit acdivict an accused as to the
facts and circumstances of each case.

Witness must be respected and honoured as a ‘gfigbie Court’ because
witnesses are the eyes and ears of Justice.

Police protection for the witness and their famigembers should be
compulsory from day one to deposition of statement.

The pending bills should be passed immediately.

By making a few changes in law be can protect thieess from turning hostile. And for
the sake of natural justice also it's important fioe judiciary and lawmakers to protect
the witness.
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Fintech- Comparison of Regulatory Regime of India ad U.K.

Ms. Somuya Dwivedi

Abstract
Due to the impact of financial crisis of 2008, thdrave been dramatic changes in the way of regulaifo
finance. The regulation of financial services fdileo take into account the impact of rise in finiahc
technology firms, change in the working patterns bafnks, etc. Therefore, these changes require
reconceptualization of the regulation of financsalrvices. The challenges to the fintech firms Bréhéy are
more affected to due adverse economic shocks beaHdutheir size and this shock spreads to the other
industry which uses fintech in their business; aidit is difficult to monitor the fintech firms &m a
traditional financial institution due to lack of fiormation about the structure and operations otdan
market. Against this background, the paper aimartalyse the regulatory and non — regulatory aspct
fintech firms. The paper discuses about the reguraof fintech firms in India and the United Kingdom
including the data privacy laws pertaining the @mer in both the jurisdiction. The paper does a
comparative analysis of the regulation of fintechirket in both the countries which includes the lassihat
India can take from US. Finally, the author condadhe paper by identifying the way ahead.
Keywords: Fintech, Financial Crisis, Regulation ofFinancial Services, SEBI, IRDA, RBI

Introduction

FinTech is a rapidly evolving segment of the finahservices sector where tech-focused
startups and other new market entrants are chatiggng/ay that markets are structured
and services are delivered. From simple money fieans complex trading systems built
around artificial intelligence and machine learningchnology is making financial
services more accessible, cheaper, more innovatigianore efficient. Since the onset of
the financial crisis, investment into fintech bwesees globally increased from $930
million in 2008 to $22.3 billion in 205

In India as well, Fintech is on the rise. In the@eping world, India is overtaking early

leaders like Kenya and the Philippines as a ceiotrdinancial service innovation and

experimentation. Fintech is a relatively new indysh India, but its rapid growth and

potential impact both on the financial sector andtiee general population mean that it
has garnered a lot of attention. Moreover, the dwtipation policy announced in

November 2016, which explicitly aims to push conetsnaway from cash towards
digital transactions, has laid a platform for efester growth.

Given the importance of Fintech firms in the prég@anes and considering that Indian
Fintech is still at its nascent stage, it is impaottto strengthen the macro level of policies

1 BA.LL.B, 4" Year, National Law University Jodhpur.
2 Accenture, The Boom in Global Fintech Investm&mtew growth opportunity for London, Accenture, {20 Available
at https://www.cbinsights.com/research-reports/BaorGlobal-Fintech-Investment.pdf, Accessed &riigust, 2018.
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and regulations, and also the meso level of sugpoctions and infrastructure for further
growth of fintech businesses. Here the UK expegeig instructive as UK has
successfully emerged as the Fintech Hub and sedesstins can be taken from UK.

Regulatory and Non — Regulatory Aspect of Fintechni India

In India, the fintech businesses are regulatedogeiged by the Reserve Bank of India,
Security and Exchange Board of India, the InsuraRegulatory and Development
Authority which deals with the implications of fath in the businesses related to
insurance.

Regulatory Aspect of Fintech in India

Regulation under SEBI Law

With regard to the securities market, the fintemthhology is relevant because in security
settlements, due to differences in the timing betwthe delivery of securities and the
delivery of funds, there are problems in the seitiet of risks between counterparts
and/or their intermediari€sThus, fintech helps in removal of ‘traditionaliagice’ on the
intermediaries which ensures elimination of risk ssfttlement. Fintech affects the
securities market by easing the process of furgingithrough Peer to Peer lending and
crowd funding, and it also provides online accesgvestment products through online
portfolio managementCurrently, there is no express law with regarthtoregulation of
fintech in SEBI and a hence a Committee has baableshed to look into it.

SEBI (Investment Advisors) Regulations, 2013 [‘Riegjons, 2013"] regulate
investment advisors. Due to robo — advisors, theéliebe significant disruptions in the
investment spack.“Robo Advisors are financial advisors or wealth ngeraent
companies, which offers automated investment adhased on the pre-set algorithins
Fintech is a Wwide spectrum of technological innovations whiclpact a broad range of
financial activities, including payments, investtneanagement, capital raising, deposits
and lending, insurance, regulatory compliance, asttier activities in the financial
services spacéd

Thus, the issue is whether the robo advisory shbaldegistered under the Regulations,
2013 and treated like an independent advi¥@E&BI issued a consultation paper which

% patrick ArmstrongFinancial Technology: Applications within the Setias Sector, Oslo Bars ASA: Stock exchange and
Securities Conference(18 January 2017), https://www.esma.europa.eg/siefault/files/library/esma71-844457584-
?30_speech_fintech_and_asset_management_by_patriu:dzt_rong.pdf, Accessed off August, 2018.

Id.
® Shweta Modgil SEBI Constitutes CFRT Committee to Study Impainséch on Financial Marketg9" August, 2017),
https://inc42.com/buzz/sebi-fintech-financial-masteAccessed or™August, 2018.
5 Fintech Policy Roundtable on SEBI's Investment defséi Regulation (23 January, 2018),
https://blog.indiafintech.com/2018/01/23/fintechiipp-roundtable-on-sebis-investment-advisers-regud, Accessed 1
August, 2018.
" White House, National Economic CouncilA Framework for FinTech, (2" Jan. 2017),
https://obamawhitehouse.archives.gov/sites/
obamawhitehouse.archives.gov/files/documents/A%@0Ework%20for%20FinTech%20 FINAL .pdf.
8 Regulation 3, Regulation 4, SE@hvestment Advisors) Regulatior)13.
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suggests compliance requirements for robo — adsdstor the USA, the regulation of
robo — advisors is done similar to that of indepamddvisors. The robo — advisors must
register with United States security Commission.India, there is no express law
regulating the robo — advisors. But, under Regoa®(1), every ‘person’ need to be
registered. Since, a ‘person’ includes non-livingitg, robo-advisors can be governed
under the Regulations, 2013. Apart from these, E8bdnsultation deals with certain
provisions for robo — advisors.

First, an investor must get risk profilif§Secondthe investment related advices must be
appropriate to the risk profile of the cliéhtThird, all the records which relates to the
profiling of the risk and the assessment of th& mé the client and “suitability
assessment of the advice being provided” must betaiaed by the investment advisors
for five years period? Fourth, fit automated tools should be used for the acdistmpent

of such purpos& Fifth, “robust systems and controls should be in placensure that
any advice made using the tool is in the best é@steof the client and suitable for the
clients.** Sixth disclosures should be made to the client pertgito the working of the
tool and limitation on the outptt.Sevenththere must be comprehensive system audit
requirements which should be in pldé&ighth the investment advisors using the tools
have the responsibility.Ninth, the automated tools used by the advisers aresalsject

to audit and inspectioff.

Regulation under IRDA

Under IRDA, fintech is applicable as web aggregatare regulated by IRDA. Web
aggregators are companies with their own websit&vloich it provides information on
insurag)ce products of different insurétshey can functions only if they approved by
IRDA.

Regulation under RBI

With regard to RBI, fintech is important in two a&sps, first, under Payment and

Settlements Systems Act, 2007 asecond under RBI on Non — Banking Financial

Companies — Peer to Peer Lending Mater directiBogher, Payment and Settlements

° Do Robo-Advisors need to register with SEBitBp://www.cskruti.com/robo-advisors-sebi-regitiba/, Accessed on"2
August, 2018.

10 4.1.2, Consultation Paper on Amendments/Clarificat to theSEBI (Investment Advisers) Regulations, 2013 [‘CP"]
(2016).

1 4.11.2(iii), CP.

24.16.4, CP.

24.16.5, CP.

4 4.1.6.5, CP.

54.1.4, CP.

64.16.5, CP.

746.2, CP.

$4.16.5, CP.

¥ Do you know who web aggregators argg" January, 2017), https://www.shriramgi.com/newsagsielo-you-know-
who-web-aggregators-are/, Accessed YhAugust, 2018.

20 Regulation 3, Regulation 4, Insurance Regulatony Bevelopment Authority of India (Insurance Webghepators)
Regulations, 2017.
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Systems Act, 2007 along with Payment and SettlerSgistem Regulations regulates
fintech as the Act regulates ATM networks, card mamt networks and pre-paid
payment instruments.

"Peer to Peer Lending Platfofnmeans an intermediary providing the servicesoainl
facilitation via online mediur® An NBFC acts as intermediary provision online
marketplace or platform to the participants involia Peer to Peer lendifgThus, a
fintech company must comply with the above regateti

Indian Government support to Fintech Innovation
India has taken lot of initiatives for the friendipvironment of fintech.

Unified Payment Interface

United Payments Interface is a payment system whichbeen developed by National
Payment Corporation of India which facilitates trensactions between two banks, and it
works on mobile platforrfi! For instance, PhonePe, a fintech company whidlows all
kind of digital transactions and payments such B®Il, recharges, money transfers,
online bill payment and much méfe

Bharat Bill Payment System

National Payment Corporation of India introducedakih Bill Payment System
[“BBPS™. It is enables convenience for the constsred as to pay the bills. It facilitates
payments either online or through a network of égdhallows the consumers to pay the
bills without physical movement of money.

RBI Peer to Peer lending

RBI Peer to peer lending, a P2P entity requiresstegiorf®, they have to become
member of all Credit Information Companies and siilifata to theni’ they have to
comply with transparency and disclosure requirerfiesitc. But, the environment for the
progress of fintech is visible from the fact thae tRBI can exempt the entity from
complying with these requirements if the circumstaaxists.

2 Form A, Regulation 3(2), Payment and Settlemeste3y Regulations, 2008 [‘Regulatiog808"].

22 Regulation 4(v), RGULATIONS, 2008.

% Regulation 6(1)(i), RGULATIONS, 2008.

2 \What is UP) https://irazorpay.com/upi/, Accessed 8hAugust, 2018.

% How can UPI help to take fintech to the Masdattps://inc42.com/resources/how-can-upi-helpaketfintech-to-the-
masses/, Accessed off August, 2018.

% Regulation 5, Information Technology (Reasonal®euity Practices and Procedures and SensitiveoRarata or
Information) Rules, 2011 [“BLE, 2011"].

2" Regulation 9, BLES, 2011.

% Regulation 11, BLES, 2011.
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Non — Regulatory Aspect of Fintech in India

In cases of financial transaction, the key eleneetiie security and confidentiality of the
transaction and information or data of the consunieenhances the confidence of the
consumer in digital transactions and hence drivesuaitry towards a cashless economy.

Information Technology (Reasonable Security Practies and Procedures and
Sensitive Personal Data or Information) Rules, 2011

The Department of Information Technology notifiechformation Technology
(Reasonable Security Practices and Procedures amiti8e Personal Data or
Information) Rules, 2011 [‘Rules, 2011"].

The Rules, 2011 applies only to the body corporates the persons located in Infia.
Thus, entity involved in fintech business is gowsty the Rule, 2011. The Rules, 2011
stipulates list of data which can be consideretbassitive personal data’ which fintech
entities must protect. The ‘sensitive personal 'dataludes information related to
passwords, credit/debit card information, biometnformation (such as finger prints,
DNA, voice patterns, etc which are used for theppse of authentication processes),
etc®® For instance, in case of UPI, which contains wasd, the Rules, 2011 applies to
it.

Further, fintech entities which deal with businedsch requires personal sensitive data
are obliged to draft a privacy policy which mustdezessible to the customer providing
information® They are also required to publish this informatin their website. For
instance, the web aggregators are required torpuatqy policies in their websit®.

A fintech entities collecting information are imgaiswith certain duties.

First, they must obtain the consent of the person phogiéhformation in writing or
email or fax or any other electronic mdtgrior to the collection of such data. The entity
cannot use that information for unlawful purposethe information is collected for
lawful purpose, then, only the required informatamd not all the information should be
obtained* A fintech entity or a company using financial teology can obtain
information only when the person providing the mfation is aware of the fact that the
information is collected, the purpose of the cditat of information and also the name
and address of the agency revealing the inform&tiohhe entity cannot retain

% press NoteClarification on Information Technology (Reasonal8ecurity Practices and Procedures and Sensitive
Personal Data or Information) Rules, 2011 undert®ec43A of the Information Technology ACT, 20B8ued on 22
August, 2011.

% Rule 3, RILES, 2011.

¥ Rule 4, RILES, 2011.

2 Rule 4, RILES, 2011.

33 http://pib.nic.infnewsite/erelcontent.aspx?relid930

% Rule 5(2), RILES, 2011.

% Rule 5(3)RULES, 2011.
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information longer than the purpose for which thiimation has been obtain&dThe
entity collecting information must have requisiteaagements with regard to the security
of the informatiof” and prevent it from leak. A fintech entity mustvlaa grievance
officer and his details must be mentioned in thésite of the entity. For instance, web
aggregators must state all such things in theirsiteb

A fintech entity must obtain prior permission ofetltcustomer who provides the
information before disclosing such information e tthird party. But, the rule does not
apply in cases when the information is obtainethigygovernment. In this regard, Paytm,
a fintech leaked the information of some of itsras®e the Prime Ministef But, this
action cannot be challenged under the Rules, 281heainformation was obtained in the
governmental capacity but the action of obtaininghsinformation was hidden from
public. A fintech entity must need to comply witktdrnational Standards such as IS, ISO
or IEC 27001 of maintaining data securily.

Information Technology came up with Information Tedhnology (Security of Prepaid
Payment Instruments) Rule, 2017

Therefore, it shows that Indian law is settled witk regard to protection of information
of customer who gives their information to the gnithvolved in fintech business.

Further, the Ministry of Electronics and Informatiolechnology came up with
Information Technology (Security of Prepaid Paymiaistruments) Rule, 2017 [‘Rules,
2017"] but it has not been notified and open famotents. The Rules, 2017 provides for
the security practices for electronic prepaid payniestruments?

Under Payments and Settlements Act, prepaid paynmsituments are gayment
instruments that facilitate purchase of goods aedvises, including funds transfer,
against the value stored on such instrumefit& mobile wallet is an example of prepaid
payment instruments. Electronic prepaid paymentrinsent issuer is a person who
operates a payment which issues prepaid paymeimtiimsnts to the individual or the
organization where the payment account is accdssedgh electronic means. They are
obliged to protect the customer’s personal infoiame A fintech entity must public its
privacy policy in the website or mobile applicatiinin case, when a fintech entity fails
to protect data, it is obliged to pay compensatiothe injured party.

% Rule 5(4), RILES, 2011.

%" Rules 8(1), RLES, 2011.

% Cobrapost Paytm Investigation claim about PM Office 27" May, 2018,
https:/iwww.thequint.com/news/politics/cobraposiapainvestigation-claim-about-pm-office, Accessed 8 August,
2018.

%9 Rule 8(2), RILES, 2011.

4 Release of Draft Rules for Security of Prepaid Paym Instruments 4" May, 2017,
http://www.mondag.com/india/x/591228/fin+tech/Raleaof+Draft+Rules+for+Security+of+Prepaid+Paymemstiumen
ts, Accessed onBAugust, 2018.

4 Master Directions on Issuance and Operation ofp&de Payment Instruments in India, "2March, 2017,
https://www.rbi.org.in/Scripts/bs_viewcontent.aspix8325, Accessed of’®August, 2018.

“2Rule 8, RILES2017.

“Rule 16, RILES 2018
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Regulation of Fintech in United Kingdom

The fintech sector of the United Kingdom is oneghaf world's leading fintech sectors. In
2015, the UK Fintech sector accounted for c. £6é8fenue and attracted c. £524m in
investmerit. Due to such success of the fintech business#®itunited Kingdom, it is
now becoming the destination of choice for fintéicms. It is the fintech sector friendly
policies that have led to UK becoming the leadingeth sector in the world. The
regulatory framework of UK is very supportive ofetlirintech sector and encourages
innovation and competition.

Regulatory framework in U.K.

In UK, there is no specific and separate regulat@mework for fintech businesses. The
fintech businesses, just like traditional finana@atvices are subject to the existing body
of UK financial regulation. The policy makers inettuK have been very receptive of
Fintech businesses. The government has, in orderotmote the fintech industry, given
special focus on developing the digital infrastmwetof the country. Other benefits such
as tax exemptions have also been provided to ptartRecently, the government is
thinking of launching global fintech regulatory shiox after the success of its 2016 UK
sandboX.

A fintech firm in order to begin business in the WEquires authorization from the
Prudential Regulation Authority (PRA) and the Ficiah Conduct Authority (FCA).
Fintech businesses in the UK are regulated by t8&,Rhe Prudential Regulation
Authority, the Payment Systems Regulator and thek B England.

The UK'’s Financial Conduct Authority (the FCA) hiagsen a pioneer amongst its peers
globally®. It is regarded as one of the most forward-thigkiagulators in the world in
this area. The FCA supports the suggestion thdes should accommodate and not
prevent the use of on-line services and channels$,should support the development of
financial technology solutiong” Certain regulations which are applicable to Fihtec
firms are as follows:

44 EY&HM, TREASURY, UK Fintech on Cutting Edge (2016), Available at:
https://www.gov.uk/government/uploads/system/updsaiachment_data/file/502995/UK_FinTech_-
_On_the_cutting_edge__ Full_Report.pdf.

4 MoLLY JANE ZUCKERMAN, UK Financial Regulator introduces global fintesamdbox, ‘90%’ success rate domestically,
19" March, 2018, Available at: https://cointelegramiménews/uk-financial-regulator-introduces-globaitéich-sandbox-
90-success-rate-domestically.

46 Guide to Promoting Financial & Regulatory Innoweati  Insights from the UK,
https://assets.publishing.service.gov.uk/governfoptdads/system/uploads/attachment_data/file/70184 7finanical
regulatory_innovation.pdf

“7 FINANCIAL CONDUCT AUTHORITY, The FCA's February 2016 Response to the Commiss@all for Evidence on the
EU regulatory framework for financial servigebttps://www.fca.org.uk/publication/corporate/@gulatory-framework-
call-for-evidence-response.pdf, Accessed ‘BMBgust, 2018.
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Regulation relating peer to peer and market placegnding

“Peer-to-peer lending refers to loan-based crowdifumn In the UK, the FCA regulates

loan-based crowdfunding platforms. These regulaticerme into force on 1 April 2014.

Under article 36H of the RA operating an electronic system that enables pleeator

(‘A’) to facilitate persons (‘B’ and ‘C’) becominghe lender and borrower under an

article 36H agreement is a regulated activity (arfdm will require FCA authorization)

where the following conditions are met:

- the system operated by A is capable of determimihgch agreements should be
made available to each of B and C;

« A (or someone acting on its behalf) undertakeset®ive payments due under the
article 36H agreement from C and make payments tghig#h are due under the
agreement; and

« A (or someone acting on its behalf) takes stepprt@ure the payment of a debt
under the article 36H agreement and/or exercisenfarces rights under the article
36H agreement on behalf of B.”

Regulation Relating to Payment Services

Payment services are regulated in the UK by themay Services Regulations 2009,
which implemented the Payment Services Directivéh@ UK. To provide payment
services in the UK, a firm must fall within the ohéfion of a ‘payment service provider'.
Payment service providers include ‘authorised paymsstitutions’, ‘small payment
institutions’, credit institutions, electronic mgnimstitutions, the post office, the Bank of
England and government departments and local &tiésorA firm that provides payment
services in or from the UK as a regular occupatiorbusiness activity must apply for
authorisation or registration as a payment institut

Regulation Relating to Data Protection

With regard to data protection in UK, General D&tatection Regulation has been
applicable since May 25, 2018. It applies to Fihtéoms established in the UK which

process personal data. Processing is defined yMdedover any operation performed on
personal data including collecting, storing or dBghg that data. Those firms processing
personal data must comply with a set of princigfes example, personal data must be
processed fairly, lawfully, transparently and setgrand needs a ‘lawful basis’ for the
processing (for example, consent). This new dabdéeption law is more restrictive than

the law it replaces. For example, it includes naaoy breach notification provisions

and high monetary sanctions, and imposes obligatorboth controllers and processors.

Certain initiatives taken by the U.K. Government toPromote Fintech Businesses:
In UK fintech businesses have benefitted from a dbtkey policy and regulatory
initiatives, both at the national and EU level.

“8 THE FINANCIAL SERVICES ANDMARKETS ACT 2000(REGULATED ACTIVITIES) ORDER, 2001 (S| 2001/544).
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Project Innovate
Project Innovate is a landmark policy initiative the UK government. The aim of the
project is to assist both new and established bases to introduce innovative financial
products and services in the country. This Projeas introduced by the Financial
Conduct Authority (the FCA) and is a big boosthe hew fintech firms. The project has
three major components:

Innovation Hub

An “Innovation Hub” is nothing but a platform whetiee Financial Conduct Authority
interacts with innovative businesses and the UKegowent in order to obtain a better
understanding of the “needs of fintech businesedspassible benefits and risks of their
fintech products and services; and identify areathé existing regulatory frameworks
that need modification and structural barriers tnegd to be eliminated so as to benefit
consumers. In addition to this, the Innovation Hildp assists in preparing authorization
applications of the qualifying firms.”

Out of the initial requests received for supportfioyech firms, 52 percent of the firms
have been reported to have been supported by thgdv&rnmenrf. This “Innovation
Hub” is thus evidential of the progressive and supye nature of the Financial Conduct
Authority towards promoting innovation in the fircal services sector. Christopher
Woolard, Director of Strategy & Competition at tRmancial Conduct Authority stated
that “the Innovation Hub was set up by the FCA totd/o main things. Firstly, it
provides direct support to innovative firms who @ggng to launch new products into the
market that we think might benefit consumers, dredgecond thing is it's the centre for
our innovation policy.*

Regulatory Sandbox

Another part of Project Innovate by the FCA is tegulatory sandbox which provides
participants with a range of options including awikation for testing, no enforcement
action letters, individual guidance, and waivetdnder the programme, the FCA also
tests the fintech firm’'s products in a controlletiasafe environment in order to verify
their feasibility before permitting them to entertd the markét. Thus, it gives an
opportunity to the fintech firms to test the protubefore incurring any regulatory
consequence of engaging in it. It is thus, bestvnas “safe space”.

Advice Unit
Advice Unit is another initiative by the FCA. Thisovides support to firms that aim to
provide low-cost advice to investors by developiogo-advice models. Through this

4 Harriett Baldwin, Eileen BurbridgeFacilitating the UK’s FinTech growth — Innovationn i Regulation
http://www.ukfintech.com/security-regulation/fattiing-the-uks-fintech-growth-innovation-in-reguitat, Accessed on'3
August, 2018.

g, 5.

*1 Regulatory Sanbosttps://www.fca.org.uk/firms/regulatory-sandbéccessed on"3August, 2018.
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initiative, individual regulatory feedback will bgiven to those firms and the unit will
also undertake the activity of publishing resourficeshe help of such firné

Fintech Bridges

‘Fintech Bridges’ is an initiative by the FCA to kmit easier for fintech firms and

investors to have access to the relevant markeis per this arrangement, the FCA
refers fintech firms to regulators in other jurdtbns and also help provide how the
regulators of other jursidictions will share ana dimancial services information. UK has
already opened fintech bridges with other countsesh as Australia, China, Canada,
Belgium, Japan, South Korea, Hong Kong and Singapor

Cooperative Agreement on Fintech

The UK government is now entering into cooperatigeeements with other countries to
encourage Fintech businesses. It has very recentliFebruary 19, 2018 entered into
cooperative agreement with the United States Contypnéditures Trading Commission
(CFTC) to help fintech firms in both the countries

Guidance on Cloud Data Storage

The FCA issued the finalized guidance on cloud dé&teage and the use of third party
providers in FG 16/5 in July 2017. It was recogdizhat the use of cloud data storage
through third party providers is a key factor innpdirms' plans to develop and innovate.
This also gave a boost to the fintech firms.

Feedback statement on RegTech

The Feedback Statement on RegTech was issued byikrQaly 2017 (FS 16/4). “It
concerns the subset of FinTech which focusses dmedogies that may facilitate the
delivery of regulatory requirements more efficigndnd effectively so reducing the
regulatory burden on firms and driving costs sasirithe FCA issued feedback statement
on RegTech with the view to free up large sums mdrational and capital expenditure
currently spent by financial companies on compkanc

Seed Enterprise Investment Scheme

The SEIS is a scheme which has been establishebebyK governmenit. It aims to
provide assistance to early-stage companies loakingise equity finance. It provides
for tax relief to individual investors, who purclkeasew shares in startups, it has also
helped to develop the investment ecosystem arosadugs and allow for greater
tolerance of risk by investors. This comes in astlar boost for fintech firms. While
financial activities are an excluded activity foetSEIS, EIS and VCT schemes, as long

%2 advice Unit, https://www.fca.org.uk/firms/adviceitinAccessed on'8August, 2018.

%3 Fintech Sector Strategy launched at Internationait€ch Conferencehttps://www.gov.uk/government/news/fintech-
sector-strategy-launched-at-international-finteohference, Accessed off Bugust.

54 FCA and CFTC enter into Cooperation Agreement on  ntdeh
https://www.lexology.com/library/detail.aspx?g=44¢&8-dcc8-4612-985a-12fb4d952a6b, Accessed ©mu@ust, 2018.
*5Seed Enterprise Investment Schertte;//www.seis.co.uk/, Accessed ofl Bugust, 2018.
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as a fintech company is only providing a platfohmotigh which financial activities are
carried out, such a fintech company should stililify for those schemes. Thus, even
though there is no specific legislation governimgeich company, it can be seen through
these initiatives taken by the UK government tonpote Fintech firms that the UK
government has been very receptive and supporfifimtech business and has tried to
create a suitable infrastructure to support thedmh and progress.

Analysis of Regulation of Fintech in the United Kilgdom and India

The fintech sector in India initially adopted a weautious approach towards innovation,
given the uncertainty in the regulatory space. Hearein recent times, realizing the need
of innovation and technology, the regulators hasenbvery perceptive to change and are
working towards creating a fintech ecosystem whgtbeneficial to both the market
participants and the customers. ‘Demonitizationd &bigital India campaign’ launched
by the Govenment are a few such positive stepsrtsrgtrengthening the fintech sector
in India.

Through our research and analysis, we have fouadiththe process of strengthening
and promoting the fintech sector in India, thera ist that India can learn from the UK
experience, where the Financial Conduct Authoi®ZA) through its projects around
innovation and sandboxing has developed an effectiedel for balancing innovation
and regulation.

India already has strong many innovation systeras d@he supporting fintech’s growth

but the enablers of an effective ecosystem cankmsenhanced. There is lack of aid and
assistance for early stage fintech ideas, in pdaticthose looking to serve poorer

markets. Though linkages do exist to universitied academia for a good pipeline of
ideas, these can be strengthened. While there atenaer of investors looking at the

sector, there is a lack of high quality investoithwhe knowledge and expertise to add
significant value through mentorship and advis@awviges. Industry coordination is also

weak and nobody is effectively playing the roleanof industry body (as is played by

Innovate Finance in the UK). This weakens the ndtev@and the collaboration that can

be important drivers of innovation and growth.

There is also a fear among Indian policy makers Ehatech firms will replace the
traditional banking system and a very few tradiiiobanks will emerge. However, the
authors feel that even in this aspect, the Indegyulators can learn from UK. In UK, the
fintech firms have not replaced the traditional biag system but have instead filled the
gaps which were lacking in case of traditional aider banking systems. In UK, the
model followed is more in the way of partnershipéiere links between old and new
financial sector players are forged in mutually dferial arrangements. On one hand,
fintechs can be quick, customer-centric and inriegatbanks can provide capital, data
and customer relationships. Thus, it can be sesmretiormous synergies exist, and these
relationships will be key to the further developmehindian fintech. Therefore, there are
a few lessons that Indian can take from UK suchaagperative agreements, innovation
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hub which provides aid to startups, regulatory bamdwvhich enables firms to test their
products before entering into the activity etc.

Suggestions

The authors would like to make certain suggestimased on our research and analysis
and like to enumerate certain initiatives that éncan borrow from UK. Firstly, a “fintech
bridge” as was established by UK with several coest needs to be established between
India and the UK so as to facilitate peer to peelationships and cross-border
transactions between companies and investors. B8kgcorunctionally-equivalent
institutions such as the Reserve Bank of Indiataed~inancial Conduct Authority of UK
must involve themselves in sharing knowledge anges&nce. Thirdly, the RBI and
others will need to play a more proactive roleiimech. As the sector grows and business
models become even more complex and inter-linkegillations need to keep ahead of
the industry.

Regulations need to be conducive and not resteidtvinnovation. Fourthly, the FCA’s

Innovation Hub provides a good example of how ail@gr can positively engage with

the private sector by providing direct supportradvative fintechs who are looking to

develop new products and services, the regulatokeap track of where the innovation
frontier lies. The regulator can also use this dentify where current policies and

regulations are obstructive to innovation, and miynthese before they have a larger
effect on the market. Fifthly, Policy initiativeiké a simplified visa process for tech
talent, and fintech bridges with other countrieslpbd to establish London as a global
leader in fintech with an international workforcadareach well beyond the UK'’s

financial sector. India has potential to be a majgporter of fintech businesses, and
Indian fintech should adopt a similar outward loakapproach.

Lastly, UK banks are playing a key ecosystem rglesipporting and developing new
incubators and accelerators, such as Barclays Rigksupporting for fintech-focussed
hackathons. This often provides the seed for lomgen relationships, and can provide
fintechs with critical insights and data as thegm@fpt to scale their ideas. Indian banks
must also be supportive and building strong pastrips instead of fearing competition.

Conclusion

The regulation of fintech from financial as well legal perspective raises number of
difficulties. The fintech regulation can be adeguainly when a clearly defined
regulatory strategy and set of priorities are obemsd while making the regulation.
There is increase in attention from regulators sgtbe globe towards fintech because of
its unique features. But, the regulatory impacttgeing to fintech is contained in
domestic laws of the country.

Thus, there is lack in co-operation at full scdlentgernational level. The closer look into
the developments in the field of fintech such asvdr funding, cryptocurrency, etc shows
the regulation for all these things needs to beired in future. The challenge lies in the
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resolution of tension between the fact of havinglexible and forwards looking
framework which enable or promotes innovation, #mel framework which maintains
market, investor and consumer confidence. Thergfardintech regulation must be
flexible and adaptable. If the regulators are abléashion smart and efficient rules and
regulations in order to guide the industry, moreeraie and innovation will be there in

this area.



